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(i) 3 
APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions presented are: 


1. Whether appellant failed to show by independent evidence in 
the court below that appellee was a party to the alleged conspiracy to 
defraud, thus rendering inadmissible as to appellee a statement of a 
third person, made out of the presence of appellee, which indicated 
that appellee was assisting said third person in defrauding appellant. 


2. Whether the evidence adduced in the court below demon- 
strated as a matter of law that appellant did nd rely upon the alleged 
misrepresentation so that no action would lie for fraud and, a fortiori, 
appellant could not be liable as a party to a conspiracy to carry out 
such misrepresentation. ! 


3. Whether a party to an executory contract to purchase a re- 
tail liquor business having learned that the volume of business as 
represented to him was untrue and such volume was a vital considera- 


tion in inducing the contract waived all right to damages for mis- 


representation by performing under the contract in going to settle- 


ment and taking possession of the business. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant purchased a retail liquor business from defendant 
Harold's Liquors, Inc. for the sum of $38, 500. 00 plus inventory, the 
purchase contract containing a representation that gross retail sales 
received in the normal course of business for a two week trial period 
hi would be at least $6,600.00. The required volume for the test period 
was ostensibly met and the parties went to settlement after some delay 
and appellant paid the required consideration and took title and posses- 
sion of the business. Thereafter, appellant alleged that the $6, 600. 00 
volume guaranty had not been met during the trial period because certain 
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sales in an unknown amount were false, fictitious and fraudulent. Appel- 
lant filed suit in the court below against Harold's Liquors, Inc. for 
breach of warranty, against that corporation's stockholders, directors 
and officers, Diarmuid F. O'Sullivan and Hilda J. O'Sullivan, for fraud 
and against all of the aforementioned defendants as well as one James 


Henry Widner and appellee Ellis L. Grane for conspiracy to cheat and 
1 


At the trial appellant introduced evidence showing the following: 


I 
Purchase Negotiations 


Appellant and his wife responded to a newspaper advertisement 
appearing about November 27,1955, placed by the Roffeld Realty Com- 
pany, offering for sale a retail liquor business with a weekly volume of 
$3,500.00. (J.A. 10; Tr. 4) They were told by Mr. Roffeld that he had 
seen the books of the accountant for the store and that the store averaged 
$3, 500. 00 weekly and the sale price was $38,000.00. (J.A. 10) 


On December 30, 1955, appellant and his wife had an appointment 
with Roffeld and Amo L. Medviene, his employee-salesman (J.A. 29), 
who were to come to their home with the accountant'’s books and were 
to take from the Capannellis a deposit of $5, 000. 00 towards the pur- 
chase of the store.(Tr. 9) A deposit of $2, 000.00 was given to 
Medviene, who kept the appointment without Roffeld; Medviene stated 
that he had seen the books of the accountant and that they read $3, 500. 00 
weekly. (J.A. 11) Thus far neither Medviene or Roffeld had never identi- 
fied the accountant. (Tr. 10) On the following day appellant initialed a 
paper wherein he agreed to have the cost of the liquor license recently 
purchased by the seller pro-rated between seller and purchaser. (Tr. 11, 
12) During the period from December 31, 1955 to February 20, 1956 


i Additional parties defendant were also named, but the issues concerning ° 
such defendants are not pertinent to this appeal. 
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appellant did nothing to determine what volume the business was averag- 
ing each week (J. A. 23) and had not seen the books of the selling cor- 
poration. (Tr. 59) 


On February 20, 1956 the appellant entered into an agreement to 
purchase the business from Harold's Liquors, Inc. for $38, 500. 00 plus 
inventory at net wholesale purchase price. Contained in the contract 
was the following warranty and representation: | 


"* * * That for a two week period commencing on 
February 27th, 1956 and ending March 10, 1956, the 
gross retail sales received in the normal course of 
business shall be at least Six Thousand Six Hundred 
($6, 600. 00) Dollars." 


(Plaintiff's Exhibit 3, J.A. 46) 


II 
The Trial Period 


During the trial period appellant was in the store daily from 9:30 
A.M. until closing (J..A. 19), and his wife daily from 9:30 A.M. until 
4:00 P.M. (J. A. 12) In addition Mr. O'Sullivan and James Smith, the 
delivery boy, were present during business hours and Mrs. O'Sullivan 
spent an hour or two there three or four days a week. (J AL 23, 24) 


The trial period extended from February 27, 1956 to March 10, 
1956. (J.A. 19) On the first day appellant and his wife were introduced 
to appellee by Mr. O'Sullivan (J. A. 12,20) and appellant learned that 
O'Sullivan and Grane had known each other for many years and were good 
friends. (J.A. 20) Appellant and his wife were told at that time that 
appellee Grane operated his own liquor store near Children's Hospital 
(J. A. 12) Harold's Liquors, Inc. was located at 3100 Mt. Pleasant 
Street, N.W. (J.A. 44) During the trial period Grane was in the store 
every day, all day long, according to appellant (J. A. 20); Mrs. 
Capannelli stated he was in the store every other day (J. A. 13); James 
Smith testified he was in the store "sometimes". (J. A. 38) : 
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Mrs. Capannelli testified that Grane would make purchases in the 
store for cash. (J.A. 13) He also telephoned between four and six times, 
introduced himself and asked to speak to Mr. O'Sullivan. Mrs. Capan- 
nelli then observed O'Sullivan writing down orders which were filled 
and delivered to the address given. The amount of such sales were 
entered in the cash register. (J. A. 13-15, 17) She further testified 
that Grane called on some further six or eight occasions when he did 
not identify himself but when Mrs. Capannelli recognized his voice. 

At such times he would place an order without giving any name and 

ask that it be delivered to an address - a different address each time. 
The orders amounted to $37. 00 or $42.00 each time. Mrs. Capannelli 
explained that this type of call was not uncommon as people frequently 
placed orders in such a manner. (J. A. 14, 15, 19) She said nothing to 
Mr. Grane or Mr. O'Sullivan about these orders and never questioned 
Mr. Grane about them. (J.A. 16,18) She kept no record of the cash 
purchases made by appellee in the store or the orders which she thought 
he was telephoning in to the store. (J.A. 19) 


James Smith testified that he saw Widner in the store during the 
trial period and that Mr. O'Sullivan told him to deliver orders to Widner 
on the street where he would find Widner's car. On these occasions he 
would put merchandise into Widner'’s automobile and was paid by checks 
written by Widner but signed by him in other names. The checks were 
all drawn on different banks. Upon returning to the store Smith turned 
these checks in to Mr. O'Sullivan. These orders varied from $7. 00 
worth of merchandise to over $100. 00 and were mostly case lots. Smith 
later identified some of the liquor delivered to Widner as reappearing 
in the store inventory. (J. A. 34-36) Appellee Grane was never with 
Widner at the times Smith made deliveries to Widner. (J.A. 39) 


On other occasions, acting on instructions from O'Sullivan, 


Smith would put orders on the delivery truck and "ride around five or 
ten minutes, long enough * * * to have delivered” and then left the 
orders in the truck. The liquor left on the truck was later seen by 
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Smith back on the shelves of the store. On these occasions O'Sullivan 
would give Smith a check to cover the order and upon returning to the 
store Smith would return the same check to O'Sullivan. On three of 
these occasions O'Sullivan told Smith that Grane had called for delivery; 
on all others he said Widner had called. (J. A. 36-38) Grane was not 
present when O'Sullivan told Smith that Grane had called for the three 
deliveries. Smith did not know whether Grane was on the other end of 
the telephone conversations and he did not hear any-#aalrg of such conver- 
sations. Smith never delivered any ordersto Grane. And although he 
saw Grane in the store sometimes he never sold him any whiskey. (J. A. 
38,39) Grane's visits to the store during the trial period were no more 
frequent than had been the case prior to that time. After settlement 
Smith only saw Grane once in the store. This occurred between two 

and six months after settlement and, although he did not hear the con- 
versation between appellant and appellee, it appeared to be on a friendly 
tone. (J.A. 39-40) | 


Appellant testified that he had retained counsel, Stanley Klavan, 
Esquire, on January 20, 1956, thereafter he had benefit of counsel; 
counsel had drafted the contract of February 20, 1956 (J. A. 18, 24) and 
he reported the daily cash register totals to counsel as requested during 
the trial period. (J.A. 20) For the first week of the trial period the 
volume was $3, 200. 00 and for the second week, $3, 700. 00, the total 
amounting to more than the guaranty set forth in the contract. (J.A. 22) 


The court received in evidence a statement offered on behalf of 
Milton Kaplan, Esquire, that if he were called to testify he would state 
that he represented appellant and his wife for a brief period.and then re- 
ferred them to Mr. Klavan; thereafter he had no connection with the case. 
However, after such reference he received a call from Mr. Medviene 
who advised him that figures from Sinrod & Tash, accountants for 
Harold's Liquors, Inc., showed gross business for 1955 was $169, 755. 55, 
a gross profit of 15 per cent - $25, 463.00, gross expenses were 
$19, 000. 00 with a net profit of $6, 463.00. In this conversation, which 
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took place on February 9 or 10, 1956, Medviene did not say who ob- 
tained the figures, when, where or under what circumstances. Kaplan 
did not check with Sinrod & Tash as to the accuracy of the figures. 
(J. A. 26, 27, 29) 


Mr. Kiavan testified that he had met with Medviene about the 10th 
of February, 1956 and that Medviene told him the gross volume of busi- 
ness done by Harold's Liquors, Inc. was between $169, 000. 00 and 
$170, 000.00 per year. (J.A. 28) 


An accountant, Chris Peratino, employed by Sinrod & Tash from 
1954 to 1957 and who worked on the books and records of Harold's 
Liquors, Inc. was called as a witness and stated that in the year 
December 15, 1954 through December 15, 1955 the gross sales of the 
corporation totalled $152, 767.14 and for the fiscal year December 15, 
1954 to November 30, 1955 the corporation showed a net loss of $3, 256.13. 
He further stated that he had not told anyone the gross sales for any year 
were more than $169, 000.00. (J.A. 40, Tr. 230) 


Harry Scott Neuman testified that on three separate occasions he 
had luncheon with Mr. O'Sullivan and appellee. (J.A. 29-32) At the 
first luncheon O'Sullivan reminded Grane to be sure to call at a certain 
time because he (O'Sullivan) would be there to answer the telephone. 
After Grane had left to return to his store, O'Sullivan told the witness 
that he was having Grane telephone orders so that he could meet the 
volume guaranteed in the contract with appellant. (J. A. 30) During the 
second luncheon, which occurred Saturday of the same week, O'Sullivan 
told Grane to telephone him at 11 o'clock because he (O'Sullivan) would 
be there to answer the call. (J. A. 31) Neuman added that the third 
luncheon was about two weeks after the second and at that time O'Sullivan 


said that he was still worried as to whether appellant was going to per- 
form under the contract as he was anxious to be out of the store. (J. A. 32) 
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Neuman also told of one evening, the date of which he could not 
recall, shortly after the store closed when O'Sullivan asked him to re- 
main in the store while he went out to his car. O'Sullivan returned to 
the store with a case of Canadian Club whiskey which he placed on the 
shelf. Neither appellant nor appellee were present on that occasion. 
(J.A. 32, 33) ! 


The court admitted the testimony of the witness Neuman concern- 
ing statements made by O'Sullivan to Neuman out of the presence of ap- 
pellee as being admissible only as against Harold's Liquors, Inc. (J. A. 

| 
33, 34) | 


Il 
After The Trial Period 


In the sixteen days between the end of the trial period and settle- 
ment appellant did not see appellee. (J.A. 24) Sales for the week of 
March 12th through March 17th were approximately $2, 700.00 and from 


March 19th through March 24th were no higher. (J.A. 25, 26) 


Appellant stated that he had postponed settlement three or four 
times because he was dissatisfied with the store, that his dissatisfaction 
started even before the trial period. (J. A. 25) He had asked for the 
books and records of the business but they were never produced and he 
went to settlement without having seen them. (J.A. 24) At the settle- 
ment, held on March 26, 1956, he paid $15, 000. 00 cash, assumed one 
note for $28, 904.00 and a series of notes totalling $10, 000. 00. (JA. 24, 
25) Appellant's attorney testified that on the date of settlement the in- 
ventory was $500. 00 lower than the $16, 000. 00 required to be on hand 
by the contract and appellant was $3, 000. 00 short of the cash required. 
"All other conditions of the contract had been met." (J. A. 28) 
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Appellant called Robert B. Hollander who testified that he was a ° 
business broker and appraiser and that in his opinion the license, lease 
and good will of Harold's Liquors, Inc. was worth $21, 935.00 in March, 
1956 plus dollar for dollar at wholesale cost for the inventory. (J. A. 41) 


At the close of appellant's case the court granted appellee's mo- ‘ 
tion for a directed verdict, finding that appellant failed to establish a 5 
prima facie case. The court stated that even construing the evidence 
most favorably from the standpoint of the appellant, he had failed to 





show fraud by a preponderance of the evidence and that he was required 
to show fraud by clear and convincing evidence. There were too many 
missing links, the court found, to justify a jury in making an inference 
or a finding that appellee "either perpetrated or participated in the 
fraudulent sales - if there were, in fact fraudulent sales." 


The court also held that there was no proof that appellant sus- 
tained any damages as a reSult of the Grane purchases, even if the sales 
to Grane were fraudulent, because there was no proof of how big the 
fraudulent sales were. (J.A. 41-43) 


Neither Harold's Liquors, Inc. nor Widner contested the suit and 
the court instructed the jury that those defendants were considered to 
have admitted liability and only the issue of damages was submitted to 
the jury as to those defendants. (Tr. 394-399) ‘ 


SUMMARY OF ARGUMENT 
I 


Fraud must be shown by clear and convincing evidence. Public 
Motor Service v. Standard Oil Co. of New Jersey, 69 App. D.C. 89, 
99 F.2d 124 (1938). A mere preponderance of the evidence is insufficient. 
Neither a scintilla of evidence of fraud, nor a suspicion of fraud can 


properly be submitted to a jury. 





© 


4 


9 


The only evidence which appellant can bring to bear to attempt to 
implicate appellee as being involved in the alleged conspiracy to defraud 
him is the fact that Mrs. Capannelli testified that appellee, Ellis L. 
Grane, made some purchases in the store and by telephone during the 
trial period. To believe this, however, one would have to disregard 
the fact that this evidence was inconsistent with the remainder of ap- 
pellant's evidence. For example, Smith, the delivery boy, testified 
that Grane was not in the store any more frequently during the trial 
period than prior thereto, that he had never seen Grane make any pur- 
chases in the store, and that he had never made any deliveries to Grane. 
Also appellant, who was in the store at the same time and for even long- 
er. periods than his wife, did not testify as to any such purchases. 


All other factors urged by appellant cannot be considered as 
evidence against Grane with respect to participation in the alleged con- 
Spiracy to defraud. There was no evidence to prove that Grane had any- 
thing to do with the purchases made by defendant Widner, with returning 
any merchandise to inventory, or with causing Smith to feign delivery 
by riding around for five or ten minutes in the store delivery truck. 
There was no evidence that he did not pay for merchandise he allegedly 
bought, nor that any money he paid was ever refunded, or that any 
check he may have given therefor was later dishonored. And certainly 
the statements uttered by O'Sullivan to Neuman, out of Grane's presence, 
tending to implicate Grane in the alleged conspiracy were not admis- 
sible against Grane because no conspiracy had been shown implicating 
Grane by independent evidence. 


The proof in the court below created only a suspicion or, at most, 
a scintilla of evidence of fraud and did not constitute clear and convinc- 


ing evidence of fraud which must be shown to create a jury question. 
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A party to whom a fraudulent representation is made must rely 
on the representation to his detriment. Further, he must be justified 


in Such reliance. 


In the subject case, appellant contended that by his conduct in 
allegedly purchasing liquor during the trial period from the store ap- 
pellant had contracted to purchase, appellee misrepresented to appel- 
lant that such purchases were in the normal course of the store's 
business. But in the two weeks after the trial period and prior to 
settlement, appellee did not patronize the store at all, and during these 
two weeks the gross volume was far below the level obtained during the 
trial period. Thus appellant at the time he went to settlement knew he 
could not number appellee as a substantial customer of the store as he 
had supposedly appeared during the trial period. 


Irrespective of the foregoing, however, appellant was not justified 
in believing that any purchases of the magnitude of those allegedly made 
by Grane were in the normal course of business. Grane was a retail 
liquor store operator himself and it would have been most unusual for 
him to be making such purchases as those alleged. Appellant was not 
justified in believing such representations and his failure to determine 
what the true situation actually was is to be construed as indicating 
that he knew that the alleged sales to Grane were not in the ordinary 
course of business. 


Added to the foregoing is the fact that appellant had been disen- 
chanted with the business even before the trial period and had postponed 
settlement three or four times after the trial period because of this. 
Appellant did not introduce any evidence showing that volume of sales 
during the trial period had overcome his pre-existing doubts and that 
he relied on the trial period sales figures when performing under the 
contract. 
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Prior to settlement, appellant had become dissatisfied with the 
business he had contracted to purchase. He had made numerous re- 
quests to see the books and records of the vendor, but was never per- 
mitted to inspect them. He had observed that the gross volume for the 
two weeks immediately following the trial period had been $1, 200. 00, 
or 18 per cent less than that of the trial period. And appellant, who, 
according to Mrs. Capannelli, had been a very fine customer was no 
longer patronizing the establishment once the trial period was concluded. 


Nevertheless, after three or four postponements, appellant went 
to settlement, and with advice and benefit of counsel paid $1 5, 000. 00 
in cash and assumed notes totalling some $39, 000.00. By taking title 
to the business, appellant waived his right to recover for fraud, for 
under the doctrine of Simon v. Goodyear Metallic Rubber Shoe Co., 105 
F.573 (C.C. A. 6, 1900) a party to an executory contract who discovers 
that he has been a victim of a fraud has a duty to elect whether he will 
perform or rescind. If he elects to perform, he, in effect, makes a 
new contract and waives and condones the fraud. By settling and taking 
title to the business after full knowledge of the facts which he has al- 
leged constituted a conspiracy against him, appellant has waived his 
right to recover for the allegedly fraudulent conduct of appellee. 


ARGUMENT 


I 


THERE WAS NO CLEAR AND CONVINCING EVI- 
DENCE THAT APPELLEE WAS A PARTICIPANT 
IN ANY ATTEMPT TO DEFRAUD APPELLANT 


The evidence, when construed most favorably from the standpoint 
of appellant, Baltimore & O. R. Co. v. Postom, 85 U.S. App. D.C. 
207, 177 F.2d 53 (1949); Hohenthal v. Smith, 72 App. D.C. 343, 114 F. 
2d 494 (1940); Boaze v. Windridge & Handy, 70 App. D.C. 24, 102 F. 
2d 628 (1939), tended to show that misrepresentations were made to ap- 
pellant in two respects: First, that prior to February 20, 1956, the 
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average weekly volume of Harold's Liquors, Inc. was represented to 


be $3,500.00. Secondly, there was evidence that the gross sales during 
the trial period of February 27, 1956 to March 10, 1956 were fraudulently 
inflated to meet or surpass the guaranty set forth in the purchase con- 
tract. 


It was not alleged,nor was there any evidence to prove that 
appellee was concerned with any misrepresentation as to the volume 
done by the business prior to the trial period. There is nothing in the 
record to show any connection between appellee and Roffeld and Medviene 
and any statements made or acts done in order to induce appellant to 
sign the purchase agreement. 


With respect to the second point, there was evidence that showed 
that certain sales were made to defendant Widner, who did not contest 
the action, which were paid for by checks later dishonored, and that 
much of the merchandise delivered to Widner was later found to have 
reappeared in the store inventory. There was no evidence to show that 
Ellis L. Grane, appellee: herein, participated in the sales to Widner 


in any manner whatsoever. 


It was also claimed that appellee made fraudulent purchases 
from Harold's Liquors, Inc. during the trial period which were not in 
the normal course of its business. As proof of this allegation there 
was testimony from Mrs. Capannelli, who worked in the store during 
this observation period as agent for appellant, that Grane, a liquor 
store operator and long time friend of Mr. O'Sullivan, made some pur- 
chases in the store and at other times ordered merchandise in large 
amounts by telephone from her; that on these occasions he did not give 
his name, but she recognized his voice. On other occasions when he 
identified himself on the telephone and asked to speak to Mr. O'Sullivan, 
she then observed O'Sullivan writing down orders as he talked to appellee. 
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There was no evidence that any of the merchandise allegedly 
purchased by Grane in the store had ever reappeared in inventory, or 
that any of his purchase money had been refunded. The only goods 
which were found back on the shelves were merchandise delivered to 
Widner and merchandise left in the truck by Smith, the delivery boy, 
at O'Sullivan's direction. It should be stressed that no deliveries were 
ever made by Smith to Grane and that whatever O'Sullivan did out of 
Grane's presence to indicate that Grane had placed orders cannot be 
considered as evidence against Grane. In this connection, the fact that 
O'Sullivan wrote down orders while talking with Grane, who came to 
the store regularly, was no evidence of the fact that Grane was dictating 
such orders at the other end of the telephone. O'Sullivan, according to 
appellant's evidence, was continually trying to misrepresent sales 
volume and no evidence was presented to show that Mrs. Capannelli 
heard Grane place the orders which O'Sullivan was allegedly writing up. 
In fact, if Grane were trying to manufacture fictitious sales, in those 
calls in which he identified himself it would have been more consistent 
for him to have given orders directly to Mrs. Capannelli to create the 
impression of a larger volume rather than place them with O'Sullivan. 


Appellant had no evidence to show that the telephone orders given 
to Mrs. Capannelli by a man_ she suspected was Grane were connected 
in any way to the orders which O'Sullivan told Smith to pretend to de- 
liver. Nor was there ever any evidence to show that these orders were 
not paid for, or that payment was refunded, or that any checks given in 
payment therefor had been dishonored. : 


Similarly, there was no proof of the fact that when O'Sullivan 
told Smith on three occasions to ride around in the delivery truck for 
five or ten minutes, to feign delivery to Grane, that Grane had ever 


placed any such orders. Again there was nothing to indicate that Grane 
had anything to do with the checks given by O'Sullivan to Smith to be re- 
turned to O'Sullivan by Smith supposedly in payment for orders not to 

be delivered to Grane. And there is no evidence that if any merchandise 
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from these three orders reappeared in the store, that Grane had any- * 


thing to do with such returns. 


Mrs. Capannelli's testimony is hardly consistent with Smith's, 
who, in addition to denying that he ever made any deliveries to Grane, ‘ 
said that Grane was not in the store any more frequently during the 
trial period than prior to it and that he never saw Grane purchase any 
whiskey in the store. More important is the fact that appellant, who 
was in the store at the same time as his wife and who remained until 
closing each day long after she had left, failed to testify that any sales 
were made to Grane. And appellant, it might be added, placed Grane 
in the store "practically all day, all day long, and every day”. 


The law is well settled in this jurisdiction that fraud must be 
shown by clear and convincing evidence. Wynne v. Boone, 88 U.S. App. 
D.C. 313, 191 F.2d 220 (1951); Lockwood v. Christakos, 86 U.S. App. 
D.C. 323,181 F.2d 805 (1950); Public Motor Service v. Standard Oil Co. 
of New Jersey, 69 App. D.C. 89, 99 F.2d 124 (1938) The evidence re- 
lied upon as proof of fraud must not be equivocal. Zoslow, et al v. 
National Savings & Trust Co., 91 App. D.C. 391, 201 F.2d 208 (1952) 
A scintilla of evidence indicating fraud is insufficient to sustain a ver- 
dict based on fraud. Alpher-Kur-Greenberg Co. v. Holober, 54 App. 
D.C. 206, 296 F.983 (1924). 


Considered in the light of the foregoing authorities, it is obvious 
that there was no clear and convincing evidence of fraud; that viewing 
Mrs. Capannelli's testimony in the most favorable light there was, at 
most, a scintilla of fraud. When contrasted to the evidence adduced 
with respect to O'Sullivan and Widner, there is no more than a weak 


Suspicion that appellee had anything to do with the fictitious sales of 
which appellant complained. 


"The essence of conspiracy is an agreement - together with an 


overt act - to do an unlawful act in an unlawful manner." Cooper v. 
O'Connor, 69 App. D.C. 100, 107, 99 F. 2d 135, 142 (1938), cert. den. 
305 U.S. 643, 83 L. Ed. 436, 59 S. Ct.146 (1938), reh. den. 305 U.S. 673, 
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83 L.Ed. 436, 59 S.Ct. 242 (1938), motion for leave to file second 
petition for reh. den. 307 U.S. 651, 83 L.Ed. 1530, 59 S. Ct. 1035 
(1939) Here the actions of Grane complained of have been demon- 
strated not to be fraudulent as a matter of law. The mere fact that 
appellant has alleged that Grane was involved with other persons and 
has shown by some evidence that the conduct of such other persons may 
have been fraudulent, does not give rise to a cause of action against 
‘Grane merely because a conspiracy was alleged. Edwards v. James Stewart 
& Co., 82 U.S. App. D.C. 123, 160 F.2d 935 (1947) 2 


Reference should be made to the testimony of the witness Neuman 
who stated that O'Sullivan told him out of Grane's presence that he was 
having Grane call him to place orders to build up the volume of sales to 
meet the contract guaranty specified for the trial period. The trial 
court ruled that the statements would only be received in evidence as 
against defendant Harold's Liquors, Inc. Suchaholding was proper for 
declarations of one alleged conspirator out of the presence of a co- 
conspirator are not admissible against the co-conspirator where the 
latter's participation in the conspiracy had not been proven by independ- 
ent evidence. Conn. Mut. Life Ins. Co. v. Hillman, 188 U. S. 208, 

47 L. Ed. 446, 23S. Ct. 294 (1903); Runels v. Lowell Sun Co., 318 
Mass. 466, 62 N.E. 2d 121 (1945); Kahn v. Friedman, 329 Mich. 164, 

45 N. W. 2d 18 (1950); Caulfield v. El Paso Times, 280 S.W. 2d 766 
(Ct.Civ. App., Texas 1955) The existence of such conspiracy isa 
preliminary question of fact to be determined by the trial judge whose 
decision is conclusive unless the record shows an error of law in respect 
to such preliminary inquiry. Runels v. Lowell Sun Co., sup ra. Nothing 
in the record of the subject case indicates that any conspiracy had been 
shown by independent evidence to justify the admission of Neuman's 
testimony against Grane. | 


In view of the evidence and applicable law, the question of appel- 
lee's participation in the alleged fraud was properly withdrawn from the 
jury. } 
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Il. 


APPELLANT DID NOT RELY ON THE ALLEGED MIS- 
REPRESENTATION. 


The essential elements of fraud are ' (1) a 
false representation (2) in reference to a 
material fact (3) made with knowledge of its 
falsity (4) and with intent to deceive (5) with 
action taken in reliance upon the represen- 
tation." Pence v. United States, 316 U.S. 
332, 338, 86 L.Ed. 1510, 62 S.Ct. 1080.” 
United States v. Kiefer, 97 U.S. App.D.C. 
101, 228 F.2d 448 (1955) cert.den. 350 U.S. 
933, 100 L. Ed. 815, 76S.Ct. 305 (1956), 
rehearing den. 350 U.S. 977, 100 L. Ed. 
847, 768.Ct. 431 (1956). 

In order to recover, one to whom a fraudulent representation is 
made, must not only be warranted in accepting it, but he must actually 
accept it, and relying on its truth, act as contemplated by the party 
making it. McNabb v. Thomas, 88 U.S. App. D.C. 379, 190 F.2d 608 
(1951) cert. den. 342 U.S. 859, 96 L.Ed. 646, 72 S.Ct. 86 (1951); 
Chapman Realty Co. v. Crump, 80 A. 2d 615 (D.C. Mun:.. App. , 1951); 


Rosenberg v. Howle, 56 A.2d 709 (D.C. Mun. App., 1948) 


Appellee submits that appellant did not rely on the alleged mis- 
representation that appellee's purchases were in the normal course of 
business. Therefore, he failed to make out a prima facie case of fraud 
and a verdict was properly directed against him. 


It is apparent that Mrs. Capannelli was in the store during the 
trial period with her husband as her husband's agent to observe the 
store's operation and the volume of business. Accordingly, no authority 
need be cited for the proposition that the knowledge of Mrs. Capannelli 
is imputed to her husband, appellant herein. During the trial period, 
Mrs. Capannelli testified that appellee made purchases both in the store 
and by telephone order. Appellant and his wife testified that they knew 
from the first day of the trial period that Grane had his own liquor store 


and was an old friend of O'Sullivan, one of the two stockholders, directors 
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and officers of the selling corporation. Assuming appellant believed 
that the purchases Grane allegedly made were in the normal course of 
business, the evidence is clear that in the two weeks following the trial 
period and prior to the settlement date when Grane no longer came into 
the store and no longer telephoned for merchandise, the sales were far 
below the guaranty figures. Thus, it cannot be questioned that after 
going to settlement upon discovering the true volume figures, appellant 
was not relying upon any supposed misrepresentations of appellee 
created by his allegedly fictitious purchases. : 


Another indication that appellant did not rely on any cuprewents- 
tions made by appellee is the fact that appellant testified that he had be- 
come dissatisfied with the store before the trial period even started 
and had postponed settlement three or four times even after the trial 
period because of his dissatisfaction. There was no evidence to show 
he relied on the gross sales in which appellee allegedly participated 
during the trial period to overcome his previous doubts. i 


One further point deserves mention. If appellant relied on appel- 


lee's alleged misrepresentations, he must have been justified in doing so. 
As has been written in Prosser on Torts (1941) § 88 at p. 747 


"Not only must there be reliance, but the reliance 
must be found to be justifiable under the circum- 
stances. The plaintiff's conduct must not be so 
entirely unreasonable,in the light of the information 
open to him, that the law may properly say that his 
loss is his own responsibility. In some cases, of 
course, the unreasonableness of his conduct has 
been regarded as sufficient evidence that he did not 
in fact rely upon the representation -- he may testify 
to his reliance, but the court or the jury is not com- 
pelled to believe him. But in many cases, where the 
plaintiff's reliance and good faith are unquestioned, 
it may still be held that his conduct was so foolish 
as to bar his recovery. He may not put faith in: 
representations which are preposterous, or which 
are shown by facts within his observation to beso 
patently and obviously false that he must have closed 
his eyes to avoid discovery of the truth, and still 
compel the defendant to be responsible for his loss." 
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} 
It is obvious that a liquor store owner would not come to another 


store to purchase liquor at retail prices, nor would he telephone for 
additional merchandise in the amounts Mrs. Capannelli related in her 
testimony. Certainly she and appellant must be held to have thought such 
purchases to be extraordinary and unusual as anyone else who reads the 
transcript of her testimony. But, when interrogated about the subject, 
she said that she did not question O'Sullivan or Grane about it nor did 

she mention it to appellant's attorney. Surely, she and her husband 
were not justified in relying on such appearances. They cannot be per- 
mitted to say nothing to anyone about it, go to settlement and then con- 
tend that they relied upon the representation that such purchases were 
proper after they became dissatisfied with their purchase. When ground 
for suspicion of fraud exists, neglect to learn what might be known is 
counted as knowledge. Brite v. W. J. Harvey & Co., 81 F.2d 840 (C.C.A, 
5, 1936); Holman v. Gulf Refining Co. of Louisiana, 76 F.2d 94 (C.C.A, 
5, 1935), cert.den. 296 U.S. 590, 80 L. Ed. 417, 56S. Ct. 102 (1935) 
rehearing den. 296 U.S. 664, 80 L. Ed. 474, 56S. Ct. 305 (1935). 


ill. 


SETTLEMENT AFTER KNOWLEDGE OF ALLEGED 
FRAUDULENT CONDUCT OF APPELLEE CONSTI- 
TUTED A WAIVER. 

As has been demonstrated above, in the two weeks after the trial 
period and prior to settlement, appellant testified that the volume for 
each week was no more than $2700.00. Thus, the two week total did not 
exceed $5400. 00, which was $1200. 00 or 18% less than the gross of 
$6600. 00 guaranteed and ostensibly - met during the two week trial 
period immediately preceding. Also, appellant had been dissatisfied 
with the store to such extent that he postponed settlement after the trial 
period on three or four occasions. Until settlement, which was finally 
held on March 26, 1956, the contract was executory. 
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Under such circumstances, it is clear that appellant has waived 
his right to damages for fraud. Where a contract is wholly executory, 
if one party learns that the other has been guilty of fraud in the induce- 
ment, or as to the subject matter, the defrauded party has the duty upon 
discovering the fraud to elect whether he will perform or rescind, and 
if he elects to perform, he, in effect, makes a new contract. Simon v. 
Rossier, 127 A. 2d 394 (D.C. Mun. App., 1956); Horning v. Ferguson, 
52 A.2d 116 (D.C. Mun. App., 1947) 


Consideration of pertinent court opinions on this point, set forth 


below, indicate that in the circumstances of the case before the court 
where, upon discovering the alleged fraud, appellant did not rescind, 
but proceeded to perform under the then executory contract, he waived 
and condoned such fraud and is prohibited from seeking damages there- 


for. 


"The contract, being against conscience because of the 
fraud, is not obligatory upon him, if he shall so elect; but if, 
when fully informed of the fraud, he voluntarily confirms, 
ratifies, and performs and exacts performance of the con- 
tract, he condones the fraud, and such ratification, like the 
ratification of the unauthorized act of an agent, relates to 
the time of the contract, confirming it from its date and 
purging it of fraud. With respect to an executory contract, 
one may not, after knowledge of the fraud, continue to carry 
it out, exacting performance from the other party toit, re- 
ceive its benefits, and still pursue an action for deceit; and 
this because continued execution with knowledge of the fraud 
signifies the ratification of a contract voidable for fraud, 
and condones the fraud. For example, if one by the im- 
position of fraudulent practices has been induced to pur- 
chase goods, and after their receipt discovers the fraud, 
he may rescind, or may affirm and have his action for the 
deceit. But if, before delivery of the goods, he has dis- 
covered the fraud, he may not then accept the goods, and 
still have an action for deceit. * * * With respect to an exe- 
cutory contract voidable by reason of fraud, the defrauded 
party, with knowledge of the deceit practiced upon him, may 
not play fast and loose. He cannot approbate and reprobate. 
He must deal with the contract and with the wrongdoer at 
arm's length. He may not, with knowledge of the fraud, 
speculate upon the advantages or disadvantages of the con- 
tract, receiving its benefits, and at the same time repudiate 
its obligations."" Kingman & Co. v. Stoddard et al., 85 F. 
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740, 745, (C.C.A.7, 1898). 


"This being the rule of damages in an action by one 
who has been fraudulently induced to make either a con- 
tract of sale or purchase, it must follow that if one, after 
full knowledge of the fraud and deceit by which he has been 
induced to make a sale of property, goes forward and exe- 
cutes it notwithstanding such fraud, the damage which he 
thereby sustains is voluntarily incurred. The maxim 'volenti 
non fit injuria’ has application to all loss resulting from the 
voluntary execution of a nonobligatory contract with full 
knowledge of the facts which render it voidable. Fraud 
without damage is not actionable. If the fraud be discovered 
while the contract is wholly executory, the party defrauded 
has the option of going on with it or not, as he chooses. If 
he executes it, the loss happens from such voluntary exe- 
cution, and he cannot recover for a loss which he delibera- 
tely elected to incur."" Simon v. Goodyear Metallic Rubber 
Shoe Co., 105 F. 573,579 (C.C.A.6, 1900). 


"It is the settled rule that one who has been induced, 
through fraud to enter into a contract has the election either 
to rescind, tendering back that which he has received, or 
affirming the contract he may have his action for deceit to 
recover damages. But the affirmance so referred to can 
have relation only to the completed transaction, and that if 
he become advised of the fraud perpetrated upon him in time 
to recede from his agreement, and yet, when with knowledge 
of the falsity of the representations which has induced the 
contract, elects to perform, and clearly manifests his in- 
tention to abide by the contract, he condones the fraud and 
may not recover. * * * and this because continued execution 
with knowledge of the fraud, signifies the ratification of a 
contract voidable for fraud, and so condones the fraud." 
Ponder v. Altura Farms Co., 57 Colo. 519, 523, 524, 


143 P.570, 571 (1914). 


"Even in cases where a party has been fraudulently 
induced to make either a contract of sale or purchase, it 
follows that if, after full knowledge of the fraud or deceit, 
he goes forward and executes it notwithstanding such fraud, 
the damage which he thereby sustains is voluntarily incur- 
red. The maxim volenti non fit injuria has application to 
all loss resulting from the voluntary execution of a non- 
obligatory contract with full knowledge of the facts which 
render it voidable. Fraud without damage is not actionable. 
If the fraud be discovered while the contract is wholly exe- 
cutory, the party defrauded has the option of going on with 
it or not, as he chooses. If he executes it, and the loss 
happens from such voluntary execution, he cannot recover 
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damages which he deliberately elected to incur. The 

execution of the contract, so far as it was executory | 

after full knowledge of the fraud, is equivalent to an © 

adoption of the contract with full knowledge of the facts. 

Simon v. Goodyear Metallic Rubber Shoe Co., 6 Cir., 

105 F.573. A party to an executory contract procured 

by false representations who, after knowledge that the 

representations are false and fraudulent, performs, or, 

without necessity, completes performance of the con- 

tract, and accepts payment according to its terms, | 

thereby waives the fraud. Baltimore & Ohio Railroad : 

Co. v. Jolly Bros. & Co., 71 Ohio St. 92, 72 N.E. 888. " 

Commodity Credit Corp. v. Rosenber Bros. & Co., | 

243 F.2d 504 (C.C.A. 9, 1957), cert.den. 355 U.S. 

837, 2 L.Ed. 2d 48, 78 S.Ct. 62 (1957). : 
See also, International Harvester Co. v. Rieke, 9 F.2d, 776 ps C.A.8, 


1925); Annotation, 13 A.L.R. 2d 807, 856, 860 


CONCLUSION 


The verdict in favor of appellee was properly directed by the 


trial court. There was no clear and convincing evidence linking appel- 
lee with the allegedly fraudulent conduct of the seller. The testimony of 
Mrs. Capannelli to the effect that appellee made cash purchases in the 
store and telephoned orders did not necessarily amount to fraud. 


This incredible evidence which, at best, raised only a Suspicion, 
was inconsistent with the remainder of appellant's evidence. It is to be 
noted that appellant, who was in the store at the same time as Mrs. 
Capannelli and even for longer periods of time, did not testify to such 
sales. And Smith, the delivery boy, stated that Grane was in the store 
no more frequently during the trial period than previously and that while 
Smith was present in the store, Grane made no purchases. In addition, 


Smith admitted he never made any deliveries to Grane. 


Clearly, the trial court was justified in holding that such evidence 
did not constitute evidence of appellee's participation in the alleged con- 
spiracy thus rendering inadmissible statements of third persons out of 
the presence of appellee tending to implicate him in such conspiracy. 
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A fortiori, there was not sufficient evidence implicating appellee to sub- 
mit the issue of conspiracy to the jury. 


. However, assuming,arguendo, that there was sufficient evidence 
of conspiracy to defraud, the directed verdict was still proper. Appel- 
lant did not justifiably rely upon any misrepresentations as to the weekly 
volume of the liquor store because of his expressed dissatisfaction with 
the purchase even before the trial period and his continuing unsuccess- 
ful efforts to inspect the books of the vendor. Nor was he justified in 
relying on the fact that alleged sales to appellee, a liquor store pro- 
prietor, were in the ordinary course of the store's business. Further- 
more, having become dissatisfied with the contract to purchase the store 
and having learned from actual sales totals in the two weeks immediately 
prior to settlement that the volume was substantially less than that re- 
flected during the guaranty period, appellant waived his right to damages 
by proceeding to perform under what had been an executory contract, 
and in effect, he therefore made a new contract. 


It is submitted that the judgment of the court below was correct 
and should be affirmed by the court. 
Respectfully submitted, 


J. E. BINDEMAN 

DEXTER M. KOHN 
436 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellee. 
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Amended Complaint 
(Filed July 26, 1957) 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No, 2181-56 


JosEPH F’. CAPANNELLI, 
3100 Mt. Pleasant Street, N. W., 
Washington, D. C., 
Plaintiff, 


Vv. 


Harotp’s Liquors, Inc., a Delaware Corporation, 
Serve: Resident Agent, 
Corporation Guarantee & Trust Co., 
Colorado Building, 
Washington, D. C., 


Drarmup F. O’Sviiivan, 
202 East Indian Spring Drive, 
Silver Spring, Maryland, 


Humpa J. O’SuLtivan, 
202 East Indian Spring Drive, 
Silver Spring, Maryland, 


JAMES Henry WINER, 

Business: Palace Laundry, Inc., 
701 Lamont Street, N. W., 
Washington, D. C. 

Residence: 709 Webster Street, N. W., 
Washington, D. C., 

or 

203 East Indian Spring Drive, 
Silver Spring, Maryland, 


Vv’ 


ABE Rorre zp, 
Business: 2017 S Street, N. W., 
Washington, D. C. 
Residence: 5166 34th Street, N. W., 
Washington, D. C. 


Aurrep 8. Kurtz, 
Apartment 131, 
3900 16th Street, N. W., 
Washington, D. C., 


Cuares H. Bercazin, Trustee, 7 
Business: Barr Building, | 
912 17th Street, N. W., 3 
Washington, D. C., 
Residence: 4845 Linnean Avenue, N. W., 
Washington, D. C., 


Roy 8S. THurman, Trustee, 
Business: Barr Building, 
912 17th Street, N. W., 
Washington, D. C., 
Residence: 1719 Harvard Street, N. W., 
Washington, D. C., 


Auten M. MEstrow, 
Business: Barr Building, 
912 17th Street, N. W., 
Washington, D. C., 
Residence: 2514 Q Street, N. W., 
Washington, D. C., 


Rices Nationat Bank, A corporation, | 
Park Road Branch, ! 
14th Street and Park Road, 

Washington, D. C., 
and 


Exuis L. Grane, 
1301 U Street, N. W., 
Washington, D. C. 
Defendants. 
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Amended Complaint to Recover Damages for Breach of Con- 
tract by Defendant No. 1, and to Recover Compensatory 
and Punitive Damages for Fraud and Deceit by Defend- 
ants Nos. 1 to 4, and 11, and for Other Relief Against De- 
fendants Nos. 5 to 10 


Frmst Count 


1. Jurisdiction is founded on Section 11-306 of the Dis- 
trict of Columbia Code, 1951 Edition, as amended. 


2. On or about February 20, 1956, in a contract bearing 
that date, between the plaintiff and the defendant Harold’s 
Liquors, Inc., a Delaware corporation, supported by good 
and valuable considerations, the defendant Harold’s 
Liquors, Inc., a Delaware corporation, warranted for 
the benefit of the plaintiff, who under and by virtue 
of the said contract was purchasing, and did purchase, 
from the defendant Harold’s Liquors, Ine., a Delaware 
corporation, the retail liquor business owned and conducted 
by it in and upon premises known as 3100 Mount Pleasant 
Street, Northwest, Washington, District of Columbia, that, 
among other things, the gross retail sales in the normal 
course of the said business for a two-weeks’ period were 
at least Six Thousand Six Hundred Dollars ($6,600.00), 
and that for the two-weeks’ period, commencing on Febru- 
ary 27, 1956, and ending March 10, 1956, the gross retail 
sales received in the normal course of the said business 
would be at least Six Thousand Six Hundred Dollars 
($6,600.00). 


3. In fact, the gross retail sales in the normal course of 
the said business for the said two-weeks’ period, com- 
mencing on February 27, 1956, and ending March 10, 1956, 
were substantially less than Six Thousand Six Hundred 
Dollars ($6,600.00), but the defendant Harold’s Liquors, 
Ine., a Delaware corporation, by and through its officers, 
agents, and employees, made and recorded certain fictitious, 
false, and fraudulent sales and thereby falsely and fraud- 
ulently represented to the plaintiff that the gross retail 
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sales in the normal course of the said business for the 
said period were more than Six Thousand Six Hundred 
Dollars ($6,600.00). 


4. Asa result of the breach of the said contract and war- 
ranty by the defendant Harold’s Liquors, Inc., a Delaware 
corporation, the plaintiff sustained damages in the sum 
of Fourteen Thousand Five Hundred Dollars ($14,500.00). 


* * * * * * * * * * 


Seconp Count 


* * * * * * * * * * 


2. On and prior to February 20, 1956, the defendants 
Harold’s Liquors, Inc., a Delaware corporation, Diarmuid 
F. O’Sullivan, and Hilda J. O’Sullivan represented to the 
plaintiff, among other things, that the gross retail sales 
in the normal course of the retail liquor business owned 
and operated by the defendant Harold’s Liquors, Ince., a 
Delaware corporation, in and upon premises known as 3100 
Mount Pleasant Street, Northwest, Washington, District 
of Columbia, amounted to at least Thirty-three Hundred 
Dollars ($3,300.00) per week or Sixty-six Hundred Dollars 
($6,600.00) for a two-weeks’ period. 


3. The plaintiff believed the said representations, relied 
thereon, and was induced thereby to enter into a certain 
contract dated February 20, 1956, between the plaintiff and 
the defendant Harold’s Liquors, Inc., a Delaware corpora- 
tion, whereby the plaintiff purchased the said retail liquor 
business from the defendant Harold’s Liquors, Inc., for the 
sum of Fifty-four Thousand Hight Hundred Kighty-three 
Dollars Forty-three Cents ($54,883.43). 


4. The said representations of the said defendants were 
false in that the gross sales in the normal course of the 
said retail liquor business did not amount to at least Thirty- 
three Hundred Dollars ($3,300.00) per week or Sixty-six 
Hundred Dollars ($6,600.00) for a two-weeks’ period, but in 
truth an in fact were substantially less than that amount, 
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the exact amount being unknown to plaintiff because the 
said defendants made fictitious, false, and fraudulent sales 
records and retained possession of the said records and re- 
meved the same from the said place of business. 


5. At the time the said representations were made by 
the defendants Harold’s Liquors, Inc., a Delaware cor- 
poration, Diarmuid F. O’Sullivan, and Hilda J. O’Sullivan, 
the said defendants were the owners, operators and man- 
agers of the said retail liquor business; the defend- 
ants Diarmuid F. O’Sullivan and Hilda J. O’Sullivan 
were the owners of the capital stock and were the directors 
and officers of the defendant Harold’s Liquors, Inc., a 
Delaware corporation; that the said representations were 
made with knowledge that they were false, or in reckless 
disregard of the truth, and positively and unqualifiedly 
as though the defendants had personal knowledge of the 
truth of the said representations. 


6. The said defendants intentionally made the said rep- 
resentations without just cause or excuse and made the 
said representations wilfully and deliberately, and for the 
purpose and with the intention of cheating and defrauding 
the plaintiff. 


7. As a result of the said false representations, the 
plaintiff sustained damages in the sum of Fourteen Thou- 
sand Five Hundred Dollars ($14,500.00). 


ak * * * * & * * * * 


Tump Count 


1. Jurisdiction is founded on Section 11-306 of the Dis- 
trict of Columbia Code, 1951 Edition, as amended. 


2. The plaintiff by reference incorporates in and makes 
a part of this third count of the complaint the allegations 
of paragraphs 2 to 4, both inclusive, of the first count of 
this complaint, and the allegations of paragraphs 2 to 7, 
both inclusive, of the second count of this complaint. 
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3. Between on or about February 27, 1956, and on or 
about March 10, 1956, the defendants Harold’s Liquors, 
Ine., a Delaware corporation, Diarmuid F. O’Sullivan, 
Hilda J. O’Sullivan, James Henry Widner, Ellis L. Grane 
and other persons unknown to the plaintiff entered into a 
conspiracy to cheat and defraud the plaintiff by represent- 
ing and making it appear to the plaintiff that the gross 
retail sales in the normal course of the retail liquor busi- 
ness then owned and operated by the defendant Harold’s 
Liquors, Inc., a Delaware corporation, by and through the 
defendants Diarmuid F. O’Sullivan and Hilda J. O’Sulli- 
van, in and upon the premises known as 3100 Mount 
Pleasant Street, Northwest, Washington, District of Co- 
lumbia, were at least Six Thousand Six Hundred Dollars 
($6,600.00) for the two-weeks’ period commencing Febru- 
ary 27, 1956, and ending March 10, 1956, when in truth and 
in fact, the actual gross retail sales in the normal course of 
the said business for the said period were substantially 
less than Six Thousand Six Hundred Dollars ($6,600.00). 
The said defendants carried out their said conspiracy and 
deceived, cheated, and defrauded the plaintiff by means of 
fictitious, false and fraudulent orders and deliveries of 
various and sundry liquors by and to the defendants James 
Henry Widner and Ellis L. Grane, who used various and 
diverse names and addresses; and instead of receiving de- 
livery of such orders to him at such addresses, the defend- 
ant James Henry Widner pretended to receive delivery 
of such orders in an automobile parked in the vicinity of 
such addresses and pretended to pay for such orders by 
checks purporting to be drawn on various banks by pre- 
tended drawers, and by means of falsened fraudulent rec- 
ords of such orders and deliveries; and instead of receiv- 
ing delivery of such orders to him, the defendant Ellis L. 
Grane pretended to receive delivery of such orders and 
pretended to pay for such orders; that at various and di- 
verse times after such pretended sales and deliveries of 
liquors to the defendants James Henry Widner and Ellis 
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L. Grane, the said liquors were secretly redelivered by 
the said defendant to the said retail liquor business with- 
out the knowledge of the plaintiff; and the said defend- 
ants did not inform the plaintiff of such redeliveries, and 
the plaintiff did not learn thereof until after the said agree- 
ment of February 20, 1956, had been settled and consum- 
mated by the said parties thereto on or about March 19, 
1956. 


4. That the said conspiracy among the said defendants 
was entered into with the intention and purpose of cheat- 
ing and defrauding the plaintiff, and in a criminal indif- 
ference to the said defendants’ civil obligations, and was 
wilful, malicious, deliberate and fraudulent. 


5. That as a result of the said conspiracy among the 
said defendants, and the wrongful acts of the said defend- 
ants in pursuance of the said conspiracy among them, the 
plaintiff sustained damages in the sum of Fourteen Thou- 


sand Five Hundred Dollars ($14,500.00). 


* * i * * * * * & 


Answer of Ellis L. Grane to Amended Complaint 


Comes now defendant Exxis L. Grane, and for Answer 
to Amended Complaint herein states that he interposes no 
answer to the first count herein, the second count herein 
and the fourth count herein since same do not make any 
claim for relief as against him. 


For answer to the third count herein, defendant Grane 
states as follows: 
First DerensE 


The third count of said complaint fails to state a cause 
of action. 
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Seconp DEFENSE 


The defendant Grane denies each and every allegation 
contained in said third count. 


Tuirp DEFENSE 


1. Defendant admits the allegations contained in para- 
graph 1. 


2. Defendant has no knowledge concerning the allegations 
contained in paragraphs 2 to 4 of the third count, and does 
not have any knowledge of the allegations contained in 
paragraphs 2 through 7 contained in the second count. 


3. Defendant Grane denies each and every allegation 
contained in paragraph 3. 


4. Defendant denies the allegations contained in para- 
graph 4. 


5. Defendant has no knowledge concerning the allegations 


contained in paragraph 5. 


WaereroreE defendant prays that this amended complaint 
be dismissed with costs. 


/s/ J. E. BrypEmMan 
/s/ THEoporE KiigMAaNn 
Attorneys for defendant Grane 
436 Wyatt Building 
Washington, D. C. 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
Elizabeth Regina Capannelli 


= * * * * * 


Direct Examination 


By Mr. Mack: 


Q. Did there come a time when it came to your attention 
that there was a liquor store known as Harold’s Liquor 
Store for sale? A. Yes. 

Q. How did you learn about that? A. We saw it in the 

Sunday ‘‘Star.”’ 
+ We saw an ad where the liquor store was for sale, 
‘‘average $3500 weekly’’ and it gave the Roffeld 
Realty Company and a telephone number. 


* * * & * * * * * 


Q. What was the conversation you had with Mr. 

Roffeld? A. He asked us to sit down and we told 

6 him about this ad that he had in the Star and he said 

he had two liquor stores in mind that day and that 

there was one on Connecticut Avenue called the Livingston 

Liquors and this other one that we saw was on Mt. Pleasant 

and Irving Street, Northwest, and he quoted—we sat down. 
We wanted to know more information about it. 

So then he told us that the store—they wanted $38,000 
and that the average was $3500 weekly. He took a little 
black book out and he told us that he had seen the 
accountant’s papers, that it read, $3500 weekly average. 

He saw the accountant’s papers—books. 


* * * sd * * * * ee 


Q. What you have just told us was in connection 

with Harold Liquor Store or was it with regard to 

the one on Livingston, the Livingston Liquor Store? 
A. Harold Liquor Store. 
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Q. That is the store that you and your husband now 
have? <A. Yes, sir. 


% * & * * * * * * 
9 Q. Did someone come to your house on December 
307 A. Yes. 


Q. Who came? A. Medviene came. 

Q. State just what happened on that occasion? A. Well, 
we were expecting both Mr. Roffeld and Mr. Medviene, 
but instead, Medviene came alone and he told us that Mr. 
Roffeld had another appointment that afternoon and that 
he came alone and that when he—we were to wait for him, 
that he would be there shortly, but instead, a half an hour 
or so went by and he did not—he was late, so he says, can 

I use your telephone and we said, yes. 
10 So he called Roffeld’s office. He called the office 
and got no answer. So he came back to the dining 
room where we were all seated and he said, well, supposing, 
he says, you give me the deposit and I will give you a 
receipt on it, and he says, I will give it to Mr. Roffeld 
when I go back to the office. 

Which he did. We gave him then $2,000 cash and he gave 
us a receipt and then he left. 

Q. Did he say anything at that time about the amount 
of sales the business was doing? A. Yes. We went over 
that business again about the amount of sales and he 
quoted again that he had seen the books of the accountant 
and that they read $3500 weekly. 


* * * * * * & * cad bd 


14 Q. Did there come a time when you went to the 
liquor store known as Harold Liquors for what we 
will call a trial period? <A. Yes, sir. 
Q. Will you tell us when the trial period began? A. The 
trial period began March 27—February 27, I am sorry. 
Q. Of 1950— 
Q. 1955 or 1956? A. 1956. 


12 


Q. During this trial period, what was your daily routine? 
A. I worked in the store. I helped as a clerk. I took 
telephone orders, worked over the counter, filled in orders 

as they came in by phone. 
15 Q. What were your hours? A. Well, I generally 
got there at 9:30 in the morning and left at 4 in 
the afternoon. 


* * * * * * * * @ * 


17 Q. Did there come a time when you met a man by 
the name of Ellis Grane? A. Yes, sir. 

Q. Do you see that man in the courtroom this morning? 
A. Yes, I do. 

Q. Will you point him out to us? A. He is sitting right 
over there. 

Q. At the end of the table? A. Yes, sir. 

Q. How did you meet Mr. Grane? A. We were—we 

met Mr. Grane through Mr. O’Sullivan. 
18 Q. Where? <A. In the store at 3100 Mount 
Pleasant Street. 

Q. And were you introduced? A. Yes, sir, Mr. 
O’Sullivan said this is ‘‘Red’’ Grane, and he called him 
another name by the name of Boze. 

Q. Did he say what Mr. Grane did for a living? A. Yes, 
sir. 

Q. What? A. He told us that he had a liquor store 
over near Childrens Hospital called the Lincoln Liquors. 

Q. During the course of this two week trial period did 
you have occasion to see Mr. Grane at the store other 
than this first occasion? A. Yes, sir. 

Q. By the way, when was that in relation to the trial 
period the first time you saw Mr. Grane? A. Well, Mr. 
Grane, we met him the very first day when we went into 
the store, which was on a Monday. 

Q. How often thereafter would you see Mr. Grane in 
the store? A. Well, he came in and out occasionally. In 








Ve 


a> 
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fact, several times through the day and almost every other 
day through the week. 
19 Q. Did Mr. Grane make purchases in the store? 
A. Yes, sir. 
Q. Do you recall whether he paid cash or check? A. 
Well, to my knowledge, the counter sales were cash. 
Q. Did Mr. Grane call Mr. O’Sullivan during that two 
week trial period at the store? <A. Yes, sir. 
Q. Did you answer any of those telephone calls? A. I 
did. 
Q. Would you tell us the conversation, if you will. A. 
Well, he would call sometimes in the morning right after 
opening, say, around eleven o’clock and I would answer 
the usual ‘‘Good Morning, Harolds.’’ And he would say, 
‘‘Mrs. Capannelli, this is Red Grane. Is Sully there, and 
I would say, yes, sir, and I would call Sully at the time 
to the phone, that the message was for him. 
Q. And would Mr. O’Sullivan talk to Mr. Grane? A. 
Yes, sir, he did. 
Q. Would he call him anything, did he address him— 
did you hear how he addressed him? A. Hello ‘‘Red.’’ 
Q. On any of these occasions, did you observe 
20 Mr. Capannelli—excuse me. On any of those 
occasions did you observe Mr. O’Sullivan doing any- 

thing while he was talking to Mr. Grane? A. Yes, sir. 

Q. Tell us what he did. A. He would be on the telephone 
and he would be writing orders as he would converse with 
Mr. Grane, with Red Grane. 

Q. What kind of orders? A. Liquor orders, say, he 
would order fifths of whiskey and bottles of quinine water 
or soda and, say, Grenadine to go with whatever they had 
to mix, yes, sir. 

Q. Would those orders be made up then? A. Yes, in 
fact, I helped Mr. O’Sullivan to fill those orders. 

Q. And what would happen to the orders when they 
were made up? A. Well, they were placed in a cardboard 
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box, and taken out to the truck and delivered to the address 
that was given. 

Q. Well, the last you know is they were placed on the 
truck, is that right? A. They were placed on the truck, 
yes, sir. 

Q. The orders for those sales, the amounts that 

21 they represented, were they entered on the register 

in any way? A. Yes, sir. They were entered every 
night. 

Q. I mean these particular items? A. Yes sir; yes, sir. 

Q. How many times during the course of this two week 
trial period did you observe Mr. O’Sullivan writing down 
orders, as you have just described to us, from Mr. Grane? 
A. Well, to the best of my recollection, oh, four or five 
times. 

Q. Were there any occasions when Mr. Grane called and 
did not identify himself? A. Yes, sir. 

Q. Now, you spoke with him numerous times over this 
two week period? <A. Yes, I did. 

Q. Did you come to know his voice? A. Yes, sir. 

Q. Can you describe his telephone voice for us? A. Yes, 
I can: He sounds—which made it so much more con- 
spicuous to me—he has an excited voice like somebody 
that is suffering from shortness of breath or has an asthma 
condition. He huh, huh and puffs through the phone 
(indicating). Every time he talked to him I knew who he 

was. 
22 Q. And there were occasions when he called and 
did not identify himself? A. Yes, sir. 

Q. What would the conversation be on those occasions? 
A. Well, I would answer the usual ‘‘Good Afternoon, 
Harolds,’’ and he would say, this is 3033-16th Street, and 
give me—say, apartment No. 42. We would like to have 
six fifths of Canadian V.O. or two bottles of soda or maybe 
a fifth of Scotch and I would say thank you, total it and 
send it out. 
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Q. Did you put names on any—well, did you then put 
names on these orders as they went out? A. Well, some 
customers will give a name, some just give you an address. 
You do not ask. 


* * * * * * * * * * 


Q. Mrs. Capannelli, I believe you were telling us 

23 the conversations that you had with Mr. Grane on 

the occasions when he would not identify himself 

to you, and would you start again with those conversations 
when he would not identify himself. <A. Yes, sir. 

The conversations that I had with Mr. Grane when he 
would not identify himself, he would identify himself as 
a customer. He would not quote his name as he usually 
did when he asked for Mr. O’Sullivan. 

He would just give me an address, say, 3033-16th Street, 
Apartment 42, and then he would give me an order, which 
he wrote—I wrote it down and Mr. O’Sullivan would put 
it in the box for me and it was taken out to the truck and 
I believe it was being delivered. 

Q. How many occasions were there such as you have just 
described? A. Oh, there were several occasions. 

Q. About how many? A. To the best of my recollection, 
I can say six to eight times. 

Q. When he called and gave an order to you? A. Yes, 
sir. 

Q. Did he give the same address on these occasions, do 

you know? A. No, sir. 
24 Q. And he never gave his name on those occasions? 
A. No, sir. 

Q. Did you recognize his voice? A. That voice I knew 
every time he called. 

Q. How large with the orders in dollar volume? <A. Oh, 
they were nice ones. Used to make me very happy. 

Q. How much? A. Sometimes they were, say a $42 
order. Oh, maybe a $37 order. I was real glad to get 
them. 
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Q. And I believe you said you saw those orders were 
rung up on the cash register? <A. Yes, sir. 


* * * * * K * uw & e 
25 Q. Did you know a man by the name of Newman? 
A. Yes, sir. 


Q. Did you see him go to lunch with Mr. Grane and Mr. 
O’Sullivan during this period we are talking about? A. A 
couple of times, yes, sir, he was in the store. 

Q. Did you say anything to Mr. Grane about the orders 
that he was calling in? A. No, sir. 

Q. Did you say anything to Mr. O’Sullivan about 
26 them? A. No, sir. 

Q. Now, have you seen Mr. Grane outside of in 
this courtroom, have you seen him in your store since the 
end of the trial period, March 10? A. No, sir. 


= * * * * * * & * * 
30 Cross Examination 


By Mr. Bindeman: 
* * * ca * * * * mh e 


32 Q. Now, you have told us that Mr. Grane came 

in and made some purchases. On how many 
occasions did Mr. Grane make purchases? A. On about 
8 occasions. Well, he would come in on the average of 
every other day and he would buy over the counter. Mostly 
every time he came in he got a half pint, a pint sometimes, 
a fifth sometimes. 

Q. And who would wait on him? <A. Mr. O’Sullivan, or 
my husband. 

Q. Would you wait on him? A. I did several times. 

Q. Now, you knew from the first time that you met 
Mr. Grane that he was engaged in the retail liquor 
business, did you not? A. Yes, sir. 

Q. And therefore, you knew that he had his own store 

downstairs—down around Children’s Hospital, I 
33 think you said. <A. Yes, sir. 
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Q. Did you not think it strange that he should buy 
liquor on eight occasions when he already had a liquor 
store? A. Well, sir, that was during my training in 
business. I do not question people if they want to buy 
something, I am there to make a sale. I do not ask ques- 
tions, why don’t you get it out of your own liquor store. 
I figured the man wanted it and I was there to sell it. 

Q. You did not think it was unusual for him to buy it? 
A. No, no, if he wanted it, he could have it. 

Q. Did you question Mr. Grane about these purchases? 
A. No, sir. 

Q. All right, now, you have also told us that you had 
various telephone conversations with Mr. Grane? A. Yes, 
sir. 

Q. On how many specific occasions were there that some- 
body called and you thought that it was Mr. Grane? A. 
Well, oh, I will say half a dozen times or more. 

Q. And when was it, first, that Mr. Grane called, if 


you remember, with reference to the guaranty period? 

A. Well, we met him on a Monday and I am—I will say 
the following day. 

34 Q. And how long a period of time did the six calls 
take, Mrs. Capannelli? A. Well, these calls took place 

from the 27th of February through March 10. 


* * * * * td * * * 


Q. Now, on these eight times—these six times that 
someone called and you thought it was Mr. Grane, did: 
you ever ask if it was Mr. Grane? A. No. 
Q. You testified that you got a different address. Did 
you ever get any name on these calls? A. No, sir. 
Q. But you were sure that it was Mr. Grane as I under- 
stand it? A. Yes, sir. 


* * * * * 


By Mr. Bindeman: 


Q. Did you not think that it was strange that Mr. Grane 
would telephone and give you a different address from 
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where he was to deliver this liquor? A. Well, sometimes, 
sir, the party might be visiting, who knows. 

Q. No, my question was, if you thought it was strange, 
Mrs. Capanelli? A. No. 

Q. You felt that was in the ordinary course of business? 
A. Yes, sir. 
* * * * * * * * * * 


37 By Mr. Bindeman: 


Q. Now, Mrs. Capannelli, at the time these calls came in, 
you and your husband had not yet made a final settlement, 
had you, of this transaction? <A. No, sir. 

Q. Would you recall when you made this final settle- 
ment? A. The final settlement was made on March 26. 

Q. So that this was substantially one month after the 
first call and the first purchase made by Mr. Grane? A. I 
think so. 

Q. Were you represented by a lawyer during this trans- 
action? <A. Yes, sir. 

Q. Did your lawyer prepare the contract which counsel 
has referred to? A. Yes, sir. 

Q. Was a lawyer present at the settlement when you 
settled on this transaction? <A. Yes, sir. 


3s By Mr. Bindeman: 


Q. Did you tell your lawyer about these orders, allegedly 
obtained from Grane? A. No, sir. 

Q. Did you ever see Mr. Grane after he allegedly called 
and made this first called-in false order? A. Yes, sir. 

Q. Did you ever question him about the matter when you 
saw him? A. No, sir. 

Q. Did you see him after you settled and paid over 
$15,000 in cash? A. You mean after the 26th day of March? 

Q. Yes, ma’am. A. No, sir. 


* * * * e ™ * * * * 
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‘g 40 By Mr. Bindeman: 


Q. Mrs. Capannelli, did you keep any record of the sales 
> which Mr. Grane allegedly made in person in the store? 
A. No, sir. 
Q. Did you keep any record of the sales which you thought 
: were being called in by Mr. Grane? A. No, sir. 
. Q. Didn’t you think it was important to keep a record 
of those? A. I thought he was another customer. I was 
there in good faith. I did not think there was any 
crookedness going on in there. I thought it was another 
customer. If a man called for an order, I am there to sell. 
= Q. And you did not think it was unusual for him to call? 
A. No. | 
* * * * sd * * * Ke * 


50 Joseph F. Capannelli 


* * * * e * * * * * 
Direct Examination 
“a By Mr. Mack: 


% * * * * * * % * * 


59 Q. Subsequent to the signing of this contract, did 
you go into Harold Liquors during a trial period? ! 
A. Yes, sir. . 


® * * * * * * * * * 


60 Q. When was the trial period? A. February 27, 
to March 10. 

Q. And what were your hours during the time you were 
there in the trial period? A. I was there from 9:30 in the 
morning until closing time. 

Q. What time was closing time? A. 9 o’clock every night 
except Saturday night, that would be 12 o’clock. 
ae ae & * * La * * * * 
63 Q. When and where did you meet Mr. Grane? 

A. I met him in Harold Liquor store. 
Q. Were you introduced to him? A. Yes, sir. 
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Q. By whom? A. Mr. O’Sullivan. 

Q. What conversation was there when you were intro- 
duced? A. Well, he told me that they had known each other 
for a long time, they were good friends. 

Q. How often did you see Mr. Grane in the store during 
the two week trial period? A. He was there practically 
all day, all day long and every day. 

Q. Were there occasions when he and Mr. O’Sullivan 
went to lunch together? <A. Yes, sir. 

Q. And would Mr. Grane come to the store on those days? 
A. Sometimes. They would go to lunch together or some- 
times he would call on the phone and tell him, I will meet 
you in the Irving Food Shop. 


” * * * * * * * * * 


64 Q. Mr. Capannelli, did you check the cash register 

in Harold Liquors during that two week period? 
A. Yes, sir. Every night I had instructions when we closed 
up at 9 o’clock, to check the register, the tape and make 
a notation of what the daily receipts were for the store. 

Q. Did you do that? A. Yes, sir. 

Q. And what did you do with these figures that you got 
from the tape? A. After I had made a record of it, I gave 
it to Mr. Klavan. 

Q. You made a report, or record of it, you say? A. Yes, 
sir. 

Q. On what? A. On a sheet of paper. 

Q. Did you total these figures? A. Yes, sir. 

Q. How often did you total them? A. I totaled them 
every night. 

Q. Can you tell us what the amount of gross sales 
65 was for Harold liquor store for the first week of the 
trial period? A. The first week he was short about 

close to $300 or $400. 

The Court: No, the question is not how short he was. 
How much were the gross sales? 

The Witness: Oh. It was—let us see. $2700 for the 
week. 
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By Mr. Mack: 


Q. For the first week? <A. Yes, sir. 

Q. And how much were they for the second week? A. 
The second week he was around about $37,000; excuse me, 
$3700 or $3800. 

Q. Can you tell us what the sales for the two weeks 
totaled? A. Well, let us see. The first week it was around, 
about—it was about $300 short. So that would make it 
about $3200 for the first week and the second week— 

The Court: $3200? 

The Witness: Yes, sir. 

The Court: You said before 427. 

Mr. Bindeman: I object to counsel leading the wit- 

ness. 
66 The Court: Objection sustained. 
How short it was is a conclusion. He has to testify 
to the facts. 

Mr. Mack: Yes, your Honor. 

The warranty was for $6600— 

The Court: No, do not tell him. 

Mr. Bindeman: I object. 

The Court: Do not tell him what the warranty was. 


By Mr. Mack: 


Q. It is contained in the contract. 

The Court: You may ask questions but you may not help 
the witness by making statements to him. 

Mr. Mack: Yes, your Honor. 

The Court: No, I will not permit you to do that. He does 
not have to know what the warranty was in order to tell us 
what the gross sales were. 

In fact, it is better if he does not know. 


By Mr. Mack: 


Q. Mr. Capannelli, did the amount of sales equal— 

Mr. Bindeman: I object. 

The Court: No, let him finish the question. Then you 
make your objection. 
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67 By Mr. Mack: 


Q. Did the amount of the sales for this two-week period 
equal or exceed the warranty in the contract, do you know? 

Mr. Bindeman: I object, if the Court please. 

The Court: Now, I will hear you. 

Mr. Bindeman: I say that I object. 

The Court: Sustained. 


By Mr. Mack: 


Q. Mr. Capannelli, how much were the gross sales for 
the first week of the trial period? 

The Court: Now, he has answered your question. He 
said $3200. Is that right? 

The Witness: Yes, sir. It was about $300 short. 

The Court: No, don’t tell us how short it was. I have 
said that half a dozen times. 

The Witness: I am sorry, your Honor. 

The Court: What were the gross sales? 

The Witness: $3200. 

The Court: Well, all right, now. 


By Mr. Mack: 


Q. And how much were they the second week? A. $3700. 

The Court: Now, before you said $3700 or $3800. 

The Witness: Yes, sir. I cannot remember, but he went 
over the quota. 


* & * * * * e * * bad 


75 Q. And when did you start opening up—operating 
the business, yourself? A. On my own? 
Q. Yes, sir. A. March 26, I think it was, or March 27. 
The Court: Well, which is it? 
The Witness: I would say the 26th, your Honor. 


* © * * ad so * * ® s 


ae 


97 Cross Examination 
By Mr. Sheeskin : 


* * * * “ * * * 


Q. Now, Mr. Capannelli, would you please tell the 
Court and jury what you did between December 31, 
1955, when you signed plaintiff’s exhibit 2 and February 20, 
1956, when you signed plaintiff’s exhibit 3, to determine 
what business this liquor store was actually doing per 
week? 
= * e Ld * 


The Witness: I did nothing. 


ah * * ae * * a * 


Q. Mr. Capannelli, do you know the defendant, Mr. 

Kurtz? A. Yes, sir, the gentleman with the mustache. 

Q. Yes, sir. When did you first see him, sir? A. In Mr. 
Mesirow’s office. 


* ad * * * 
Cross Examination 
By Mr. Bindeman: 


Q. Mr. Capannelli, I believe you testified that when you 
first went into the store during the trial period, you were 
there from 9:30 in the morning until closing time? A. Yes, 

sir. 
107 Q. That would be the entire business day, right? 
A. Yes, sir. 

Q. Would you tell us who else was in the store during 

this business day? 


* ab * ® * * * * J * 
The Witness: The time while I was in the store 


for the two weeks, Mr. O’Sullivan, James Smith the 
delivery boy, my wife and myself. 








By Mr. Bindeman: 


QQ. Was Mrs. O’Sullivan ever there? A. Sometimes, 
maybe three or four times out of the week she would come 
there for about an hour or two. 

Q. You have testified that you had the benefit of 
counsel. Did this lawyer represent you throughout the 
ease, throughout the settlement? A. Yes, sir. 

Q. When was it that you first employed counsel, if you 
remember? <A. I think January 20, sir. 

Q. So that it would be substantially one month before 
you signed the contract? 

The Court: Well, now, you can argue that to the jury. 
Do not summarize it. 


By Mr. Bindeman: 


Q. Now, Mr. Capannelli, approximately how much time 

elapsed between the end of the guaranty period and when 
you settled? A. Let us see. 

109 The guaranty was up on March 10 and the 26th. 
That would be about sixteen days. 

Q. Now, during that period, did you see Mr. Grane in 
the store? A. No, sir. The only time I saw Mr. Grane 
was during the two week guarantee. 

Q. Your testimony is that you did not see him after 
the guaranty? <A. No, sir. 

Q. Now, you have also testified that you got, or sought 
to get some figures and accountant record from Mr. O’Sul- 
livan and you were not successful before you went into the 
business. Did you try to get those records after you went 
into the business? A. Yes, sir. 

Q. What was your response? A. I still have not seen 
them, sir. 

Q. You went to settlement still not having seen those 
records, is that not correct? A. Yes, sir. 

Q. And at the settlement you paid over $15,000 in cash, 
did you not? A. Yes, sir. 





29 


110 Q. You also assumed one note for $28,904 and 
another note or another series of notes for a total 
of $10,000 or a total of something like $39,000, is that cor- 
rect? A. Yes, sir. 
Q. Now, were you satisfied with the store at the time 
that you paid over $15,000 and assumed obligations of al- 
most $39,000? A. No, sir. 


* * * bd * * * * * * 


Q. Mr. Capannelli, when we suspended yesterday 
afternoon, you had just finished telling me that you 
were dissatisfied with the store sometime before settlement. 
Would you please tell me, sir, how long before settlement 
it was that you first became dissatisfied with this purchase. 
A. About two weeks. 
Q. So would that be about at the end of the guaranty 
period? A. That was before the guaranty period, sir. 
Q. In other words, you first became dissatisfied before 
the guaranty period? A. Yes, sir. 
Q. Before the guaranty period began or sometime dur- 
ing the guaranty period? <A. Before the guaranty, 
sir. 
115 Q. As a matter of fact, you postponed making 
settlement because of your dissatisfaction with the 
store, is that correct? A. Yes, sir. 
Q. How many times did you postpone settlement? A. Oh, 
I would say about three times, three or four times. 
Q. And then you testified that settlement finally took 
place on March 26? A. Yes, sir. 
Q. Now, your guaranty period, Mr. Capannelli, ended on 
March 10. Would you please tell us how much business 
you did in the week of March 12, through March 17? 


? * e * * * ae * e * 
The Witness: After the guaranty, the business 


dropped at least about, oh, I would say between 
$500 and $700. 





By Mr. Bindeman: 


Q. To what figure? A. I would say around about $2700. 

Q. And how about the following week, the week of March 
19 through March 24, what was your business for that week? 
A. Well, I will tell you, I cannot remember those figures. 

Q. Was it approximately the same amount as the pre- 
ceeding week when you did $2700? A. It was either about 
the same amount or a little less, sir. 

Q. So that you had the benefit of knowing what the store 
did on those two weeks before you settled on March 
26? A. Yes, sir. 


* * * * * * * * * 


The Court: Let us take one step at a time. 
Now, what is the first thing you are here for? 
Mr. Mack: The stipulation is that were Mr. Milton 
Kaplan ealled to testify, he would testify as follows: He 
is attorney and a member of the D. C. Bar. 


The Court: I do not want to have his testimony twice. 
Is there any objection to it? 

Mr. Bindeman: Yes. 

Mr. Sheeskin: Yes. 

The Court: What part do you object to? 

Mr. Bindeman: I object to the whole thing on the ground 
it is immaterial. 

The Court: Well, how long is it? 

Mr. Mack: Just that long, your Honor. 
132 The Court: Very well, read it to me. 
Mr. Mack: An attorney and member of the D. C. 

Bar. 

The Court: You do not object to that, do you? 

Mr. Bindeman: No, sir. 

Mr. Sheeskin: No, sir. 

The Court: That is why I asked what part you object to. 

Mr. Mack: That Capannelli was referred to him by Mr. 
Roffeld. That he represented the Capannellis for a short 
period of time; that he then referred the Capannellis to Mr. 
Klavan; thereafter he had no connection with the case 
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whatsoever. After he referred the Capannellis to Mr. 
Klavan, he had a call from Mr. Medviene. Mr. Medviene 
stated in reference to Harold Liquors that the following 
were the figures of the business from Sinrod & Tash ac- 
countants for the business. These will be the figures that 
I will read, your Honor. 

The Court: Well put that in the testimony instead of 
putting it on a scrap of paper. 

Mr. Mack: That the figures were the gross business dur- 

ing the year 1955, $169,755.55 from Sinrod & Tash. 
133 A gross of 15 per cent, $25,463 gross expenses, 
$19,000. Net $6,463. 

Mr. Medviene did not say who got the figures, when, or 
where. 

The Court: Don’t go so fast. The reporter has got to 
take down what you are saying, you know. 

Mr. Mack: That Medviene did not say who got the fig- 
ures, when, where or under what circumstances, that Mr. 
Kaplan did not check with Sinrod & Tash as to the accuracy 
of the figures. 

* * a * % * % * 
The Court: Well, I am going to allow the testi- 

mony. 

* * * * * 


Stanley Klavan 


* sd * * * * 


Direct Examination 
By Mr. Mack: 


Q. Did there come a time when you met a Mr. 
Medviene in connection with the matter in which you 
represented Mr. Capannelli? A. There did. 
Q. When did you meet him? A. To the best of my recol- 
lection, it was in the early part of February, I would say, 
somewhere around the 10th, in that vicinity. 
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142 Q. What statement did he make? A. Mr. Med- 

viene stated that for the preceding year, the gross 
volume of business done by Harold Liquors, Inc., was be- 
tween $169,000 and $170,000 per year. He gave me the 
exact figure at that time but I do not remember the odd 
dollars between $169,000 and $170,000. 


s * * ? * * @ * * * 


Q. Did there come a time when settlement took 
place for Harold Liquors? A. Yes, there did. 

Q. When and where was that? A. The date was, I 
believe, March 26, 1956. The settlement was held in the 
office of Mr. Allen Mesirow, attorney in the City, in the 
Barr Building, on 17th Street. 


* 2 * * s * * * a * 


145 Q. On the date of settlement, March 26, 1956, 

what, if any conditions in the contract were not met? 
A. As [I recall, the contract provided that an inventory of 
not less than $16,000 should be on hand. The inventory was 
slightly under $16,000. I believe it was around $500 below 
that figure. 

The Court: As of what date? 

The Witness: As of the date of settlement, your Honor. 
The only other condition not met was that Mr. Capannelli 
was $3,000 short in the amount of cash required for 

him to settle. 
147 All other conditions of the contract had been met. 


* * * * * » * * 


Abe Roffeld 


* * * . * 
Direct Examination 
By Mr. Mack: 
* * * * * td * * 


Q. Mr. Roffeld, in the year 1955, how many em- 
ployees did you have? A. J either had one or two. I 
am not sure. I know I had Mr. Medviene working with me 
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and I also had my son working with me for a while. 
153 The Court: Who is the first? 
The Witness: Mr. Medviene. Amo Medviene. 


By Mr. Mack: 


Q. He was working for you? A. Yes. 

Q. And he was your employee at that time? A. That is 
right. 

Q. And he was your employee all during the negotiations 
and up until the time of settlement of the sale of Harold 
Liquors, Inc., is that correct? A. I think he was with me 
all that—he is not with me at the present time. I do not 
remember the exact date that he left, but I am quite sure— 
I think that he was with me all during that time, yes. 


* * * * * * * * * * 


Mr. Mack: That it is further stipulated that Mr. 

Kaplan, if called, would testify that this conversation 

he had he advised, with Mr. Medviene, took place on Feb- 
ruary 9 or 10, 1956. 


* * * * * * 


Harry Scott Neuman 


* * * x * * 
Direct Examination 
By Mr. Mack: 


* * bs ° * * * * 


162 Q. Now, did you ever have lunch in the Irving 
Foodshop with Mr. Ellis Grane and Mr. O’Sullivan? 
A. Yes, I did. 

Q. When did you have lunch with those two gentlemen? 
A. Once again, I am sorry I do not remember the exact 
dates. I can give you approximately. It was in March 
sometime, I believe, or February. 

Q. What year, sir? A. 1957. 

Q. Was that last year? A. Yes, sir, or—1956, I beg your 
pardon. It would have to be 1956. 
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Q. All right, will you tell us what the conversation 

163 was at that time? A. I knew Mr. Grane as ‘‘Red’’ 

because that is the only way Mr. O’Sullivan referred 

to him and Mr. O’Sullivan called me up immediately and 
wanted to know if I would not go to lunch with him. 


* ” * * * * * * * * 


The Witness: The conversation centered around a phone 
call that Mr. Grane was to make to Harold Liquors. 

The Court:- Tell us what was said. 

The Witness: The discussion was pertaining to— 

The Court: Not what it pertained to. What did the 

various parties to the conversation say? 
164 | What did Grane say? What did O’Sullivan say? 
What did you say? 

The Witness: Mr. O’Sullivan made the remark to Mr. 
Grane to be sure to call him at a certain time that evening, 
the exact time I do not recall on this particular day. This 
was the first time that I had been out with Mr. Grane 
and Mr. O’Sullivan for lunch. Mr. O’Sullivan reminded 
him to be sure to call at a certain time because he would 
be there and answer the phone. I did not know what the 
conversation was—I mean, I did not know what he meant 
by it, because I was entirely ignorant at that time. 

Mr. Grane had to go back to his own business, and he 
left early. Mr. O’Sullivan and I sat there and continued 
talking. It was after Mr. Grane left that Mr. O’Sullivan 
informed me as to just what he meant by the conversation. 
He told me that he had made a certain guaranty to Mr. 
Capannelli who was interested at that time in purchasing 
the store and that he was not able, Mr. O’Sullivan was not 
able at that time, as he expressed it, to meet that guaranty. 
So, in order to meet the guaranty, he was having Mr. 
Grane telephone in orders in order to make up this guar- 
anty, a weekly guaranty, I understood that it was. 

That was just on that particular luncheon date. 

Q. All right, sir. 
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Did he say that Mr. Grane was actually buying—how 

many other occasions did you have lunch with these 

165 two gentlemen? A. I believe, all told, during the 
period of time, it was not any more than three. 

Q. Would you tell us where you met on the next occasion? 
A. On the next occasion, we met at the Irving Food-Shop. 

Q. And when in relation to the first time, how many 
days or weeks or months later was it? A. I believe it was 
the same week. We went to lunch early the same week and 
then later in the week. 

Q. And who was present at that time? A. The same 
three of us. 

Q. And what was the conversation at that time? A. The 
conversation at that time still centered around the pur- 
chase of— 

Q. Just tell us what was said. A. All right, sir, Mr. 
O’Sullivan made the remark that he could not figure out 
Mr. Capannelli, that he was either the smartest man in the 
world that he knew or else he was the dumbest man in the 
world. 

Mr. Grane and I, I think, at the time he looked at me and 
I looked at him, both of us smiled, of course. Mr. O’Sulli- 

van directed his next remark at me and he said, 
166 ‘‘Hap,’’ which is my nickname, I am known by that— 
he said, ‘‘Hap, what do you think?’’ He says, ‘* You 
met Mr. Capannelli.’’ He said, ‘‘What is your opinion?’’ 

I said, ‘‘I really do not know. I said I have not seen the 
man often enough to make any judgment or an opinion. 

Then once again I know this was on a Saturday for the 
simple reason when Mr. Grane got up to leave, once again 
O’Sullivan and I remained in the Irving Food Shop. Sully 
told him to be sure to call at 11 o’clock. He says, ‘‘Make 
it 11 o’clock Sharp now, because I will be there by the phone 
and I will answer it. 

So then Mr. Grane left and I stayed there with Mr. O’Sul- 
livan. I walked across the street to the store with him and 
then returned to my own home. 
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Q. Was that the second or third time? A. That was the 
second time. That was twice inside of a week, that I recall. 
Q. When was the next time? A. The next time was some- 
time later, almost approximately two weeks that I saw Mr. 
Grane and Mr. O’Sullivan. I think they were already 
having lunch when I walked into the Irving Foodshop. At 
that particular time, Mr. O’Sullivan was still worried as to 
whether or not Mr. Capannelli was going to take over 
167 the store and he was very much worried about his 
guaranty and he said that he thought that Mr. 
Capannelli was getting cold feet about the whole deal and 
it worried him immensely because he was very anxious to 
get rid of that store. 
Q. Was that the whole conversation? A. Yes, sir, that 
was just about the whole conversation that evening. 


* * * me * * * * 5 ° 
170 Q. Mr. Neuman, during the period we are speaking 


about, did there come a time when you saw Mr. 
O’Sullivan return anything to the store after closing hours? 
A. Yes, sir. 

Q. When was that? A. It was on a Wednesday evening, 
the exact date I do not remember. It was about 9:15 in 
the evening after the store had closed. He asked me to 
watch the store for a minute while he ran out to his car. 

Q. Where were you? A. Inside the store and he asked 
me that. 

Q. What happened? What did you see? A. Mr. O’Sulli- 
van brought back a case of Canadian Club and from this 
ease he pulled out the bottles and he placed them on the 

shelf. 
171 Q. Was Mr. Capannelli there at that time? A. No, 
sir. 

Q. Just you and Mr. O’Sullivan? A. That is correct. 


* * * bal * * a a ° cs 
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Cross Examination 


By Mr. Bindeman: 


* * * * * a * * 


On any of these three occasions when Grane left 

and afterwards you and O’Sullivan left, did you 

have occasion to observe Mr. Grane in Harold’s Liquor 

Store? A. You have reference to after the lunch, is that 
correct? 

Q. Yes, sir. A. Not after the lunches, no, sir, not im- 
mediately after. 

Q. Now, you have also testified about an incident when 
Mr. O’Sullivan went into the store about 12:15 a.m. I am 
not clear what day of the week that was. Would you tell 
us what day of the week? A. That, sir, I am sorry, I 
cannot remember that. I do not have the slightest idea 
as to what day of the week it was. 

Q. Was anyone else with Mr. O’Sullivan on that oce- 
casion? <A. No, sir. 

Q. Was Mr. Grane with him at any time before or 
180 after his going into the store? A. On the time that 
I speak of, no, sir. 

Q. Now, you have also told us just a few minutes ago 
that O’Sullivan returned these things after closing hours. 
Was Grane with him at that time? A. At the one particu- 
lar instant of which I spoke of was a case of Canadian 
Club. 

And, Well, that was when Mr. O’Sullivan went out and 
got it from his car. I did not see him get it from his 
ear but I imagine that is where he got it because he asked 
me to stay in the store while he went out. 

Q. My question was whether or not Mr. Grane was with 
him either before or after? A. No, not on that particular 
occasion ; no, sir. 


* * id s 2 * * Se * 


The Court: Well, I think I will receive the evi- 
dence or the testimony of the witness Neuman con- 
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cerning statements made by O’Sullivan to him out of the 
presence of the defendant Grane as being admissible only 
as against Harold Liquors. * * * 


* * * * * * 


194 Redirect Examination 
By Mr. Mack: 


* * * * * * * * 


Q. The question was: What mention was there of 

Mr. Grane, either as Red or as Mr. Grane during 

this conversation you had with Mr. Capannelli? A. Mr. 

Capannelli asked me if I knew that Mr. Grane was one that 

was calling up and turning in these orders? 

Q. And what did you say? A. I told him that, yes, from 

what Mr. O’Sullivan had told me and what I had heard. 

Q. What do you mean by what you had heard? <A. At 
these luncheons which I have already testified to. 

Q. You mean between Grane and Mr. O’Sullivan? A. 


Yes, sir, in regard to the phone calls, one which I particu- 
larly specified, be sure to call at 11 o’clock. 
Q. Now that is what you heard? A. Yes, sir. 


James Thomas Smith 


* * as * * * 


Direct Examination 
By Mr. Mack: 


5 * ao * * ® * %& 


Q. Did there come a time during the trial period 
when you saw Mr. Widner? A. Yes, sir. 
Q. Where would you see him? A. In the store and sev- 
eral places that he would call for deliveries. 
Q. Where are these several places you are referring to? 
A. Well, mostly on the streets, which I would—you know, 
put the merchandise in his car. 
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Q. What streets did you see him on? A. Well, on Lanyer 
Place, Northwest, Monroe Street, Northwest, Kenyon 
Street, Northwest and 14th Street, Northwest. 

Q. What would be the occasion that you would see him 
on the street? A. When he would call the store to make 
orders to be delivered. 

Q. And did you deliver orders to him on those occasions? 
A. Yes, sir, I did. 

Q. Before you delivered them to Mr. Widner, did you 

receive instructions from Mr. O’Sullivan? A. I did. 
202 Q. What instructions did you receive from him? 
A. He told me who they were for. 

Q. Who did he say they were for? A. He said they 
were for Jim, which the name is Jim Widner. He said they 
are for Jim. So you drive down the car until you see his 
car, whatever street it is on. 

Q. When you saw Mr. Widner on the streets, what would 
you do? <A. I would drive up to his car and he would open 
the trunk and we would put the merchandise in the trunk 
of his car and he would give me checks to cover the mer- 
chandise, never cash. 

Q. What merchandise would you put in his car? A. 
Liquor. 

Q. What quantities? A. Anywhere from seven to ten 
to one hundred seven dollars worth. 

Q. I did not hear that. I am sorry. A. From seven to 
well over a hundred dollars worth. 

Q. Were these case lots of liquor? A. Mostly case lots, 
yes, sir. 

Q. And by that you mean 12 bottles in a case? A. 12 
bottles to the case. 

Q. Did you say Mr. Widner gave you checks on 
203 those occasions? A. Checks, never cash. 

Q. Did you see him write these checks? <A. Yes, 
sir, I did. 

Q. Whose name did he sign to them? <A. Well, I could 
not recall those names now, but it was not Widner. 
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Q. Do you recall what bank it was on? A. They were 
different banks, never the same bank. 

Q. What did you do with the checks after you received 
them from Mr. Widner? A. I turned them in to Mr. 
O’Sullivan. 


* * e * * ” * * * * 


204 The Court: No, no. Are these the checks that 
you received? Is that what you are trying to bring 
out? 
The Witness: I see two of them that I received. 
The Court: Very well. Point out which they are. 


By Mr. Mack: 


Q. Tell us which ones they are. 
The Court: Do not let’s go around Robin Hood’s Barn. 
The Witness: One is exhibit 4 and exhibit 2. 
AW Q. And were you familiar with the amount of 
stock that was kept in the store? A. Yes, sir, I was. 

Q. And did you put the retail license number on each of 
the bottles ? A. Yes, sir. 

Q. And you are familiar with locations of the different 
brands? A. That is correct. 

Q. Now, did you see that same liquor which you delivered 
to Mr. Widner back in stock? A. I did that. 

Q. During this same period, did you see any other orders 
put on the truck that were not delivered? A. Yes, sir, 
there were several put on on several occasions that were not 
delivered, just left there. 

Q. Who put those on the truck? A. I put them on, my- 
self, 

Q. Did you receive some instructions contempo- 
213 raneous with the time that you put the orders on the 
truck? <A. Yes, sir, I did. 

Q. From whom did you receive those instructions? A. 
From Mr. O’Sullivan. 

Q. And what instructions did he give you? A. He would 
give me a check to cover the amount of the liquor that I 
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put on the truck which he would tell me ‘‘ Just ride around 
five or ten minutes, long enough, you know, to have delivered 
and leave it on the truck,’’ and when I came in, I would 
give him the check, the same check back that he gave me. 

Q. What else did he say about the order at that time? 
A. On several occasions he said who had told him to de- 
liver those orders. 

Q. Who did he say had called? A. Well, one occasion he 
had told me that Red had called for delivery. 

Q. That is Mr. Grane, do you know? A. Yes, sir. 

Q. And what about the other occasion? A. Well, the 
other occasions he told me this Mr. Widner. 

Q. Now, what happened to the liquor that you put on 
the truck at the time that he identified it as having been 

ordered by Mr. Grane? A. I left it on the truck. 
214 Q. And did you see that liquor back in the inven- 
tory? A. Yes, sir. 

Q. Who had the keys to the truck during the day? A. 
I had the keys to the truck during the day. 

Q. Who had them at night? A. Mr. O’Sullivan. 

Q. Did you lock the truck at night? A. I locked the 
truck up at night. 

Q. Do you know this gentleman sitting down at the end 
of the next counsel table? A. Yes, I do. 

Q. Who is he? A. That is Mr. Grane. 

Q. Is that the man you call Reds? A. Yes, sir. 

The Court: Now, will you tell me again, who did Mr. 
O’Sullivan say ordered these orders? 

The Witness: Well, on several occasions he said Mr. Wid- 
ner and on one occasion, to my knowledge, he said ‘‘Reds,”’ 
that is Mr. Grane as I know him as. 


* * * * * * * * bd 


Q. Mr. Smith, on that same date when your depo- 
sition was taken, at page 38, do you recall being 
asked this question and giving this answer: 
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““Q. In addition to Mr. Widner and Mr. Grane, did you 
make any such padded deliveries to anybody else? A. 
During the time that Mr. Widner was away, out of town, 
Mr. Grane called in a couple of orders which I was sup- 

posed to leave on the truck and he gave me a check 
221 to pay for them before I left the store.’ 
Do you recall being asked that question? A. I 
recall that. 
Q. And giving that answer? A. Definitely. 


a * * * * * * * . a 
Cross Examination 
By Mr. Bindeman: 


* * * * ball Ld * * & * 


222 Q. All right, now, you said to us on direct exam- 

‘ination that on one occasion Mr. O’Sullivan said to 
you ‘‘Reds’’ had called. Did Mr. O’Sullivan say that to 
you on any other occasion besides that one time? A. Two, 
maybe three times, all told, about three times. 

Q. Now, on those three times, was Mr. Grane in the 
store at any time? A. No, sir, he was not. 

Q. When Mr. O’Sullivan told you that, Mr. Grane 
223 was not present; is that correct? A. That is 
correct. 

Q. Did you hear the telephone conversation which 
O’Sullivan had? A. No, sir, I did not. 

Q. So that you do not know if that was Mr. Grane on 
the other end of the telephone or not, do you? A. No, 
sir, I don’t. 

Q. You didn’t hear any part of the conversation, did you? 
A. I did not. 

Q. Did you ever take any order to Mr. Grane? A. I 
did not. 

Q. You saw Mr. Grane sometimes in the store, did you 
not? A. Yes, sir, I did. 

Q. Did Mr. Grane ever buy any whiskey while you were 
in the store? A. Not to my knowledge; no, sir. 





39 


Q. Did you ever sell him any whiskey? <A. I did not. 
Q. When you delivered this merchandise to Mr, Widner, 
did you ever see Grane around there? A. No, sir. 


sd * * * & * * * * 


Q. * * * During the trial period, were Mr. Grane’s 

visits any more, any less or about the same that he 

used to make before the trial period? A. I would say they 
were about the same. 

Q. Do you know why Mr. Grane would visit Mr. 
O’Sullivan’s store? A. No, sir, I wouldn’t. 

Q. Did you ever see Mr. O’Sullivan and Mr. Grane at 
lunch? A. Yes, sir. 

Q. Now, after the sale was settled and Mr. O’Sullivan 
left the store, did you ever see Mr. Grane thereafter? <A. 
On one occasion, yes. 

Q. And where did you see him? A. He came in the store. 

Q. And about how long after Mr. O’Sullivan left was it 
that Mr. Grane came into the store? A. I couldn’t say off- 
hand, maybe a couple of months, maybe six months, I don’t 
know. 

Q. It was sometime after two or three months, 
226 would yousay? A. Definitely. 
Q. And before five or six months? A. Yes, sir. 

Q. And what did Mr. Grane do when he came into the 
store? A. At that time he spoke to Mr. Capannelli, but I 
don’t know what he had said or anything like that, because 
I was on my way with deliveries. 

Q. Were you there when Mr. Grane left? A. No, I don’t 
think I was. 

Q. About how long had Mr. Grane been there when you 
left the store? A. Not more than three to four minutes at 
the most. 

Q. And had he been talking to Mr. Capannelli during 
those thre or four minutes? A. Yes, sir. 

Q. Could you hear the tone of the conversation? A. Yes, 
sir, I could. 
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Q. Was the tone friendly? A. It seemed friendly to me. 
Q. There was no arguing or hollering going on, was 
there? A. No, sir, there wasn’t. 
* * * * * 
Chris Peratino 
” & * * * 


Direct Examination 
By Mr. Mack: 


* * * ™ * * * * ® 


234 Q. And what does that make the total gross sales 
for Harold Liquors for that year? A. This is for 
the year, December 15, 1954 through December 15, 1955. 
Q. Yes, sir. A. It is $152,767.14. 


* * * = sd * * * * 


During the fiscal year December 15, 1954 to No- 
vember 30, 1955, does the income tax statement you 
have reflect whether the corporation made a profit or a 
loss? A. Yes, it does. 
Q. What does it show? A. It shows a net loss. 
Q. In what amount? A. $3256.13. 


* * * * 2 g * ® 2 


245 Q. The question was, did you ever furnish the 
information that Harold had a gross sale of $169,- 

755.55 during any year to anyone? A. No, not if the rec- 
ords do not show it. 

The Court: No, the question is, did you tell anybody? 

The Witness: No. 

The Court: That the gross sales were in the amount of 
$169,000 plus? 

The Witness: No, your Honor. 
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Robert B. Hollander 


Direct Examination 
By Mr. Mack: 


* * * * * * * * 


Q. In your opinion, what was the value of the 
business in the month of March, 1956? A. My 
opinion is that the value would be—was $21,935. 

The Court: Will you repeat the figure, please? 

The Witness: $21,935 for the license, lease and 

good will, plus dollar-for-dollar at wholesale cost for the 
inventory. 


* 2 
Mike Zarpas 
* * * * * 
Direct Examination 
By Mr. Mack: 


ba aa aa * * * * * 


Mr. Mack: Your Honor, Mr. Zarpas would testify, 

if he were permitted to in relation to the last ques- 

tion, that the average weekly gross as he computes it 
from the period April 1, 1956 to March 31, 1957 was be- 
tween $2500 and $2600. That is our proffer, your Honor. 


* = * * s * *& * * 


The Court: The Court is of the opinion that no 
prima facie case has been established against Grane 
for following reasons: 

The charge against Grane is that he was an active par- 
ticipant in a fraud consisting of consummating a series of 
false and fraudulent sales of liquor to himself by Harold’s 
Liquors, Inc., with a view to assisting the defendant 
O’Sullivan in increasing the showing of the total gross 
business done by the store during the trial period. The 
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evidence, construed most favorably from the stand- 
343 point of the defendant, would justify the jury in 

drawing the following inferences: First, that O’Sul- 
livan stated to his deliveryman that Grane had placed cer- 
tain orders and that these orders were made up and placed 
on the truck; that Grane, either in person or by telephone or 
both, placed certain orders with Mrs. Capannelli who was 
assisting her husband in the store; that some of the goods 
found their way back on the shelves—how much of the 
goods so ordered by Grane found their way back to the 
shelves does not appear, whether only a small percentage 
or all of them or a considerable quantity of them. 

Beyond that there is no proof whatever that the money 
that had been paid by Grane had ever been refunded to him. 
Naturally, those sales would not be fraudulent unless Grane 
had never paid for the goods or the money had been re- 
funded to him. There is no contention that Grane did not 
pay for them in the first instance. 

Mrs, Capannelli testified that in most instances payment 
was made by check. There is no proof that any of those 
checks were returned. Consequently, whatever may be the 
suspicions—bearing in mind the rule of law that fraud 
must be proven by clear and convincing evidence and not by 

a mere preponderance of the evidence—the Court is 
344 of the opinion that there are certain missing links 

in the chain, making it impossible to justify the jury 
in drawing an inference or making a finding that Grane 
either perpetrated or participated in the fraudulent sales, 
if there were, in fact, fraudulent sales. 

There is another difficulty, but before I pass on to the 
next point, I might add this observation, that even if the 
rule of proof by preponderance of the evidence were ap- 
plicable, the Court would draw the same conclusion. 

Now, there is also another difficulty: The Court is of 
the opinion that there has been no proof of damages. The 
Court has in mind, of course, that once fraud has been 
shown and the existence of some damage has been estab- 
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lished, the Plaintiff is not burdened with a requirement 
that he must prove the amount of damages to a math- 
ematical certainty. Otherwise, many a tortfeasor will 
escape unscathed. But here there is no basis whatever for 
estimating damages, because even if Grane participated 
in making fraudulent sales, there is no proof as to how 
big the fraudulent sales were. Let us assume that the 
plaintiff’s contention is correct, the effect that all partic- 
ipants in the fraudulent sales are equally liable as joint 
tortfeasors. 
345 Nevertheless, there is no proof of the extent of the 
fraudulent sales. 
For these reasons, the Court will direct a verdict in 
favor of the Defendant Grane. 


* u * * * 
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Plaintiff’s Exhibit 3 
C.A. 2181-56 
Filed July 2, 1956 
PreTrial Exhibit 
B.J.L.—Judge 
Agreement 


Agreement, made this 20th day of February, 1956 be- 
tween Harold’s Liquors Inc., 3100 Mt. Pleasant Street, 
N. W., Washington, D. D., hereinafter called the ‘‘SeLuer”’ 
and JosepoH F. CapaANNELLI, hereinafter called the ‘‘Pur- 
CHASER’’. 


1. The Seller shall sell to the Purchaser, free from all 
liabilities and encumbrances, except as is hereinafter set 
forth, the retail liquor business owned and conducted by 
the Seller at the premises known as 3100 Mt. Pleasant 
Street, N. W., Washington, D. C., including the keys and all 
other :::dicia of possession, the good will of the business as 
a going concern, the telephone listing, the trade name, all 
transferrable licenses subject to approval of the proper 
authorities as more fully will appear hereinafter, the stock 
in trade, lease hold interest, delivery car, the furniture 
and all fixtures and equipment used in connection with or 
in any way appertaining to such business except the cash 
on hand used by the Seller in such business, utility deposits, 
refunds due from creditors, all subject to adjustment in 
the purchase price as herinafter set forth. 


The fixtures and the equipment intended to be sold are 
all of the fixtures and equipment properly a part of this 
business. Such items including but not limited to the 
following: 


One adding machine 

Two—Hight foot Counter Coolers 
One Cash Register 

One Filing Cabinet 

One Four Foot Display Case 





One Bicycle 

One Hand Truck 

Two Compressors 

One Walk-In Box 

One Air Conditioner 
Shelving 

Three Neon Signs (Outside) 
Two Neon Window Signs 
One Electric Clock 

One Register 

One Ice Making Machine 
Delivery Truck 

All Shelving 


[Page 2] 

2. The purchase price shall be Thirty-Eight Thousand 
Five Hundred ($38,500.00) Dollars, plus all saleable in- 
ventory at net wholesale purchase price, and shall be 
paid in the following manner: 


a. $5,000.00 deposit to Roffeld Realty Co., the proceeds 
of which shall be held in escrow by the said Roffeld Realty 
Co., pursuant to the provision of this agreement, to be 
turned over to the Seller at the time of settlement. 


b. $20,000.00 cash at the time of settlement (of which the 
above deposit shall be a part.) 

ce. By assumption of the existing Chattel Deed of Trust 
and note in favor of William and Charles Cohen in the 
approximate amount of $29,460.27, with interest at 5% 
per annum, to be payable including interest J.F.C. $500.00 
per month, D.O.S. until paid. 

d. The balance by a note secured by a 2nd chattel deed 
of trust payable $100.00 per month including interest at 
6% until paid. 

3. At the time of settlement, adjustments shall be made 
for the following: 

Insurance premiums, payroll and payroll taxes, li- 
censes, excluding ABC License, utility deposits, mu- 
nicipality taxes, customarily adjusted, including per- 
sonal property taxes and all other adjustable items. 
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The net amount of these adjustments shall increase or 
decrease the purchase price as the case may be. 


4. Seller warrants and represents the following: 


* * ® * * * * * * * 


[Page 3, Line 21, Pl’s Ex. 3] 


e. That for a two week period, commencing on February 
27th 1956 and ending March 10, 1956, the gross retail sales 
received in the normal course of business shall be at least 
Six Thousand Six Hundred ($6,600.00) Dollars. 





Plaintiff’s Exhibit 4 


C.A. 2181-56 
Filed July 2, 1956 
SETTLEMENT 
Sate oF Haroip’s Liquor Store as or 3/19/56 
Good Will $38,500.00 
Inventory 15,470.66 
Adjustments as of March 19, 1956: 
Rent ($300.00 per month) Due 15th of Month 260.00 
2nd % personal property taxes (to 7/1/56) 
$374.91—3%% mo. 208.29 
Insurance (per schedule) 479.08 
License (Food) (Exp. 10/31/56) $25.00—For 
74% months 15.40 
Note Adjustment for Interest 20.00 
Note 28,904.62 
Cash Deposit 5,000.00 
At Settlement 12,000.00 


Less Credit from 
business operation 
since 3/19/56 1,218.37 10,781.63 
Second Trust 10,177.18 


54,883.43 94.883.43 


Pre Trial Exhibit 
B.J.L.—Judge 
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Plaintiff's Exhibit 13 
C.A. 2181-56 
Filed July 2, 1956 


1956 


Jan. 30—Feb. 4 
Feb. 6—Feb. 11 
Feb. 13—Feb. 18 


Feb. 20—Feb. 25 


2,740.89 
2,636.25 
2,567.11 
2,835.03 
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QUESTIONS PRESENTED 


1. Where appellant’s evidence showed that appellee was 
a close friend of the operator of a retail liquor store 
which appellant had contracted to purchase on the condi- 
tion that the volume of sales during a trial period would 
reach a specified amount, and in furtherance of a conspiracy 
to deceive appellant about the volume of sales during the 
trial period, appellee made fictitious purchases of large 
quantities of liquor which the operator of the store pre- 
tended to deliver, but appellee never received delivery 
of or paid for any of the liquor which he ordered, and 
the evidence further showed that appellee was the owner 
and operator of a nearby retail liquor store and had no 
reason to make retail purchases of liquor, and that with- 
out such fictitious purchases, the sales during the trial 
period would not have reached the required volume, did 
the District Court err in granting appellee’s motion for 
a directed verdict on the ground that there was no evi- 
dence of fraud on the part of appellee because appellant’s 
evidence failed to show that fictitious checks which were 
rung up on the liquor store’s cash register in connection 
with such pretended sales and deliveries of liquor, were 
returned? 


2. In a ease of civil conspiracy, is an admission of one 
conspirator admissible against a co-conspirator, where it 
was made in the course of carrying out the purposes of 
the conspiracy? 


3. Where appellant’s evidence showed that appellee 
participated in a conspiracy to deceive appellant about 
the volume of sales of a retail liquor store and, as a re- 
sult of the deceit, appellant purchased the liquor store 
for $38,500.00, plus inventory, and the evidence showed 
that the actual value of the store at the time of the pur- 
chase was $21,935.00, plus inventory, did the District Court 
err in granting appellee’s motion for a directed verdict 
on the ground that appellant had not proved any damage? 





Jurisdictional Statement 

Statement of Case Relative to Questions Nos. 1 and 2.. 
Statement of Case Relative to Question No. 3 
Statement of Points 

Summary of Argument 
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Conclusion 
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IN THE 


United States Court of Appeals 


Ce mmammemeeneneneed 


No. 14,580 


JosepH F, CapanNeELLI, Appellant 


Vv. 


Exuis L. Grane, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in favor of appellee 
based on a directed verdict at the close of appellant’s 
evidence in an action to recover damages resulting from 
deceit of appellant by means of a conspiracy to deceive 
and defraud him. The District Court had jurisdiction 
under Section 11-306 of the District of Columbia Code, 
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1951 Edition, and this Court has jurisdiction under Sec- 
tion 1291, Title 28 of the United States Code. 


STATEMENT OF CASE RELATIVE TO QUESTION 
NOS. 1 AND 2 


On February 20, 1956, appellant, plaintiff below, entered 
into a contract with defendant Harold’s Liquors, Inc., 
for the purchase of the fixtures, inventory, good will and 
license of the liquor store known as ‘‘Harold’s Liquors,’’ 
located at 3100 Mt. Pleasant Street, Northwest, in Wash- 
ington, District of Columbia. The purchase price was 
$38,500 plus dollar for dollar for the liquor inventory as 
it existed on the date of settlement. (J. A. 45) 


Included in the contract was a warranty by Harold’s 
Liquors, Ine.: 


‘te. That for a two week period, commencing on 
February 27th, 1956, and ending March 10, 1956, the 
gross retail sales received in the normal course of 
business shall be at least Six Thousand Six Hundred 
($6,600.00) Dollars.’’ (Plaintiff’s Exhibit 3, J. A. 46) 


During the trial period (February 27-March 10, 1956) 
appellant and his wife, Mrs. Capannelli, went to the liquor 
store every day. (J. A. 19) Appellant and his wife were 
in the store to see that the quota set by the contract was 
met. (J. A. 20) 


On the first day of the trial period, February 27, 1956, 
appellant and his wife met the appellee, Ellis L. Grane, 
in the liquor store. (J. A.12) They learned at that time 
that appellee had his own liquor store in the vicinity. (J. A. 
12) Appellee was introduced as an old friend of Diarmuid 
F. O’Sullivan, who was a principal stockholder, officer 
and director of Harold’s Liquors, Ine., and operated its 
liquor store before and during the trial period. He also 
signed on behalf of the corporation the contract with ap- 
pellant. During the two-week trial period, appellee was 
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in the store practically every day. (J. A. 20) Appellant 
worked in the store from about 9:30 a.m. until closing. 
(J. A. 19) Mrs. Capannelli was in the store every day 
from 9:30 a.m. until 4:00 p.m. (J. A. 12) During the trial 
period, appellee made counter purchases of liquor at 
Harold’s Liquors store approximately eight times. He paid 
eash for these purchases. (J. A. 13, 16) 


During this same two-week trial period, Mr. Harry Scott 
Neuman, a friend of Mr. O’Sullivan, had lunch with Mr. 
O’Sullivan and appellee three times. (J. A. 29) Mr. 
Neuman testified that on the first of these occasions, 


««* * * Mr. O’Sullivan made the remark to Mr. Grane 
to be sure to call him at a certain time that evening, 
the exact time I do not recall on this particular day. 
This was the first time that I had been out with 
Mr. Grane and Mr. O’Sullivan for lunch. Mr. O’Sul- 
livan reminded him to be sure to call at a certain 
time because he would be there and answer the phone. 
I did not know what the conversation was—I mean, 
I did not know what he meant by it, because I was 
entirely ignorant at that time. 


‘“Mr. Grane had to go back to his own business, 
and he left early. Mr. O’Sullivan and I sat there and 
continued talking. It was after Mr. Grane left that 
Mr. O’Sullivan informed me as to just what he meant 
by the conversation. He told me that he had made a 
certain guaranty to Mr. Capannelli who was interested 
at that time in purchasing the store and that he was 
not able, Mr. O’Sullivan was not able at that time, 
as he expressed it, to meet that guaranty. So, in 
order to meet the guaranty, he was having Mr. Grane 
telephone in orders in order to make up this guaranty, 
a weekly guaranty, I understood that it was.’’ (J. A. 30) 


On the second occasion when O’Sullivan, appellee, and 
Mr. Neuman had lunch together, Mr. Neuman testified 
the conversation was in part as follows: 


c# * * Mr. O’Sullivan made the remark that he 
could not figure out Mr. Capannelli, that he was either 
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the smartest man in the world that he knew or else 
he was the dumbest man in the world. 


‘‘Mr. Grane and I, I think, at the time he looked 
at me and I looked at him, both of us smiled, of course. 
Mr. O’Sullivan directed his next remark at me and 
he said, ‘Hap,’ which is my nickname, I am known 
by that—he said,‘Hap, what do you think?’ He says, 
‘You met Mr. Capannelli.? He said, ‘What is your 
opinion?’ 

“‘T said, ‘I really do not know. I said I have not 
seen the man often enough to make any judgment or 
an opinion. 

‘*Then once again I know this was on a Saturday 
for the simple reason when Mr. Grane got up to 
leave, once again O’Sullivan and I remained in the 
Irving Food Shop. Sully told him to be sure to eall 
at 11 o’clock. He says, ‘Make it 11 o’clock Sharp 
now, because [ will be there by the phone and I will 
answer it.’ ”’ 


The trial judge ruled that the statements made by 
O’Sullivan in the restaurant out of the presence of the 
appellee were received only as against the defendant 
Harold’s Liquors, Ine. (J. A. 33, 34) 


During the trial period while she was working in the 
store and answering the telephone there, Mrs. Capannelli 
became familiar with and learned to recognize appellee’s 
voice. (J. A. 14) On some occasions appellee would 
identify himself and ask to speak to O’Sullivan. (J. A. 13) 
While appellee and O’Sullivan were carrying on their tele- 
phone conversation, Mrs, Capannelli would observe O’Sul- 
livan writing down orders that he was taking from appellee 
over the telephone. (J. A. 13) This transpired four to 
five times during the two-week trial period. (J. A. 14) 


On some six to eight occasions, appellee called without 
identifying himself as being Mr. Grane. (J. A. 13, 15) 
On these occasions, appellee would identify himself to 
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Mrs. Capannelli as a eustomer (J. A. 15), and then place 
orders for large amounts of liquor. (J. A. 14) Different 
delivery addresses were given by appellee for these 
anonymously placed orders (J. A. 15), none of which were 
ever delivered. (J. A. 38) 


The orders placed by appellee were filled and placed in 
a cardboard box on the store’s delivery truck. (J. A. 14) 
When the filled orders were given to the delivery man, 
Mr. Smith, he was told by O’Sullivan that the orders 
had been placed by appellant. (J. A. 37, 38) He was 
given checks by O’Sullivan to pay for the liquor orders 
(J. A. 36, 37), placed the orders on the truck (J. A. 36, 
37) and was told to ride around the block five or ten 
minutes, long enough to have delivered the orders, and 
to leave them on the truck. (J. A. 37) He never delivered 
an order to appellee. (J. A. 38) After returning to the 
store, he returned the checks to O’Sullivan, (J. A. 36, 37) 
which were rung up on the cash register, (J. A. 15) and 
left appellee’s liquor orders on the truck. (J. A. 37) 
Mr. Smith subsequently saw the same liquor ordered by 
appellee, which he had placed on the truck, back in the 
inventory of the store. (J. A. 37) O’Sullivan kept the 
keys to the delivery truck after the store closed. (J. A. 
37) 


On some occasions Mr. Smith was instructed by O’Sul- 
livan to make deliveries to the defendant James Henry 
Widner. (J. A. 35) Mr. Smith saw Widner on various 
different streets parked in his car. (J. A. 34, 35) O’Sul- 
livan gave Mr. Smith filled liquor orders of up to $100.00 
to place in Widner’s car, (J. A. 35) sometimes consisting 
of case lots of liquor. Widner paid for these liquor orders 
by checks, (J. A. 35) drawn on different banks, and signed 
them in the presence of Mr. Smith with names other than 
his own. (J. A. 35) Mr. Smith identified two checks 
signed with names other than Widner’s, and payable to 
Harold’s Liquors as having been received by Mr. Smith 
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from Widner as payment for these liquor deliveries. (J. A. 
36) The checks were returned to appellant as bad checks 
after he took over the store. Mr. Smith subsequently saw 
the liquor he delivered to Widner also back in the inven- 
tory of the store. (J. A. 36) 


Sales during the two-week trial period, including appel- 
lee’s fictitious purchases, exceeded $6,600.00, (J. A. 22, 
28) and on March 26, 1956, settlement was made in accord- 
ance with the terms of the contract, and appellant took 
over the store. (J. A. 22, 28) Appellee placed thirteen 
fictitious orders for liquor during the trial period (J. A. 
13, 15), and the orders ran about $37.00-$42.00. (J. A. 
15) The sales for the two-week trial period were between 
$6,900.00 and $7,000.00. (J. A. 22) Without appellee’s 
fictitious orders, sales for the two-week period would have 
been between $6,354.00 and $6,519.00. (J. A. 13, 15) 


At the close of appellant’s evidence, the trial judge 
granted appellee’s motion and directed a verdict for appel- 
lee on the ground that appellant’s evidence did not make 
out a prima facie case, (J. A. 41, 43) 


The jury returned a verdict for plaintiff against the 
defendant Harold’s Liquors, Ine. in the sum of $15,500 
compensatory damages and $3,500 punitive damages, and 
against the defendant James Henry Widner in the sum 
of $15,500 compensatory damages and $1,500 punitive 
damages. 


STATEMENT OF CASE RELATIVE TO QUESTION NO. 3 


For the four weeks immediately preceding the warranty 
period, the average weekly gross sales for Harold’s Liquors 
were $2,694.82. (Plaintiff’s Exhibit 13, J. A. 47) Based 
on the dollar volume established by plaintiff’s evidence, 
the evidence established that the value of Harold’s Liquors 
in March, 1956, was $21,935.00 for the lease, license and 
good will and fixtures, plus dollar for dollar at whole- 
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sale cost for the inventory. (J. A. 41) Plaintiff paid 
$38,500.00 for the license, lease and good will and fixtures 
of Harold’s Liquors, plus dollar for aollar at wholesale 
cost for the inventory, (Plaintiff’s Exhibit 3, J. A. 45) 
a difference of $16,565.00. 


The court gave the following as the second of two 
grounds for granting appellee’s motion for a directed 
verdict: 


‘¢* * * The Court is of the opinion that there has 
been no proof of damages. The Court has in mind, 
of course, that once fraud has been shown and the 
existence of some damage has been established, the 
Plaintiff is not burdened with a requirement that he 
must prove the amount of damages to a mathematical 
certainty. Otherwise, many a tortfeasor will escape 
unscathed. But here there is no basis whatever for 
estimating damages, because even if Grane participated 
in making fraudulent sales, there is no proof as to 
how big the fraudulent sales were. Let us assume that 
the plaintiff’s contention is correct, the effect that all 
participants in the fraudulent sales are equally liable 
as joint tortfeasors. 


‘Nevertheless, there is no proof of the extent of 
the fraudulent sales. * * *’’ (J. A. 42, 43) 


STATEMENT OF POINTS 


1. The District Court erred in granting appellee’s motion 
for a directed verdict on the ground that there was no 
evidence of fraud on the part of the appellee. 


2. The District Court erred in refusing to admit in evi- 
dence against a conspirator an admission of his co-con- 
spirator which was made in the course of carrying out 
the purposes of the conspiracy. 


3. The District Court erred in granting the appellee’s 
motion for a directed verdict on the ground that appellant 
had not proved any damage. 
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SUMMARY OF ARGUMENT 


QUESTION NO. 1 


The District Court’s finding that ‘‘there is no proof 
whatever that the money that had been paid by Grane 
had ever been refunded to him’’ is based on a false 
premise. Appellee Grane did not pay any money by check 
or cash. 


The warranty which appellant was deceived to believe 
had been met was that the ‘‘gross retail sales received 
in the normal course of business’’ during the trial period, 
were $6,600.00. Even if the evidence had shown that 
appellee bought, received delivery of and paid for the 
liquor ordered by him, the evidence would have made 
out a prima facie case under the facts and circumstances 
shown by the evidence. Appellee was the owner and 
operator of a nearby retail liquor store. There was no 
reason for him to have made retail purchases. If those 
had been the facts, they would have constituted deceit 
and fraud just as the true facts of non-delivery and non- 
payment of purely fictitious orders for liquor constitute 
deceit and fraud. 


The opinion and ruling of the trial judge are that, in 
order to make out a prima facie case against a conspirator 
who has participated in a conspiracy to deceive and de- 
fraud, the plaintiff must prove (1) the exact extent of 
the conspirator’s participation, and (2) the exact portion 
of the whole damage that was caused by the conspirator’s 
participation. These rulings introduced into this action 
for damages resulting from a conspiracy to deceive and 
defraud, two ideas that are as foreign to the law of the 
District of Columbia as the doctrine of comparative negli- 
gence is foreign in this jurisdiction to an action for damages 
resulting from the negligence of joint tortfeasors. 


The trial judge’s opinion and ruling are contrary to this 
Court’s decision in the case of McKenna v. Austin, infra, 
and Federal-American National Bank & Trust Co. v. 
McReynolds, infra. 
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While fraud must be proved by clear and convincing 
evidence, it is generally established by legitimate infer- 
ences arising from circumstantial evidence. Fraud and 
deceit were established in this case by clear and convinc- 
ing proof, some of which was direct evidence and some 
circumstantial evidence. 


Appellee, as a joint tortfeasor, is liable because his con- 
duct did contribute, in part, to the deceit and fraud 
practiced and perpetrated upon appellant. 


Since the inferences permissible from the evidence are 
consistent only with dishonesty, appellant’s evidence makes 
out a prima facie case of fraud. 


QUESTION NO. 2 


The declaration of O’Sullivan to the Witness Neuman 
of the reason for appellee’s calls to the liquor store, was 
necessary to preserve the secrecy of the conspiracy and 
prevent its exposure. An act done, or statement made, to 
preserve a conspiracy is an act done in furtherance of the 
conspiracy, and is admissible against all co-conspirators. 
Consequently, O’Sullivan’s declaration was admissible 
against appellee. 


QUESTION NO. 3 


Liability in tort is several regardless of however many 
participate in inflicting the wrong and whether they act 
separately or in conjunction. Consequently, the damages 
recoverable by appellant from appellee are the same dam- 
ages which were assessed against the Defendant Widner; 
namely, ‘‘the difference between the value of the property 
which he received and the value of the property with which 
he parted under the contract.’’ Under this established rule 
of damages, the extent of appellee’s participation in the 
fictitious and fraudulent sales has nothing to do with the 
measure of damages. The trial judge’s ruling that appel- 
lant had to show ‘‘how big the fraudulent sales were’’ in 
which appellee participated, was erroneous. It was suf- 
ficient if appellee’s conduct did contribute, in part, to the 
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deceit and fraud practiced and perpetrated upon appellant, 
and, if it did, appellee is liable for the whole amount of 
damages sustained by appellant. 


The trial judge’s rulings in relation to the appellee are 
inconsistent with and contrary to his rulings in relation to 
the Defendant Widner, as to whom the trial judge applied 
the rule of damages established in Federal-American Na- 
tional Bank & Trust Co. v. McReynolds, infra. 


ARGUMENT 
QUESTION NO. 1 


The opinion and ruling of the District Court are printed 
in the Joint Appendix, pages 41-43. 


Most of the matters which the trial judge said a jury 
could infer from the evidence were not matters left to 
inference but were matters covered by direct evidence, and 
there was no need for inference in relation to them. The 
only point of fact left to inference was whether all the 
liquor ordered by the appellee found its way back to the 
shelves of the liquor store purchased by the appellant. 
This was the reasonable inference from the direct evidence 
that (a) none of the liquor was delivered to appellee, 
(b) that appellee did not pay by cash or check, for any of 
the liquor ordered by him, and (c) some of the liquor was 
seen back on the shelves of the liquor store. 


The trial judge’s finding, that ‘‘there was no proof what- 
ever that the money that had been paid by Grane had ever 
been refunded to him’’ is based on a false premise. Ap- 
pellee Grane did not pay any money. There was no evi- 
dence that he did. On the contrary the evidence was that 
O’Sullivan gave checks to the delivery man to be returned 
when he came back to the store after a pretended delivery 
of the liquor ordered by appellee. 


The trial judge’s opinion and ruling introduced into this 
action for damages resulting from a conspiracy to deceive 
and defraud, two ideas that are as foreign to the law of 
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the District of Columbia as the doctrine of comparative 
negligence is foreign in this jurisdiction to an action for 
damages resulting from the negligence of joint tortfeasors. 
The opinion and ruling are that, in order to make out a 
prima facie case against a conspirator who has participated 
in a conspiracy to deceive and defraud, the plaintiff must 
prove (1) the exact extent of the conspirator’s participa- 
tion, and (2) the exact portion of the whole damage that 
was caused by the conspirator’s participation. Under the 
trial judge’s ruling, if it should become the law of this 
jurisdiction, the plaintiff in a case of civil conspiracy would 
be required to establish by his evidence the extent of the 
guilt of each conspirator, and the jury would be required 
to compare the guilt of each and apportion the damages 
among the conspirators, and return as many verdicts as the 
jury finds there are guilty conspirators. 


The trial judge’s opinion and ruling are contrary to this 
Court’s decision in the case of McKenna v. Austin, infra, 
holding that liability in tort is several ‘‘however many par- 
ticipate in inflicting the wrong and whether they act sep- 
arately or in conjunction.’’ The opinion and ruling are 
also contrary to this Court’s decision in Federal-American 
National Bank & Trust Co. v. McReynolds, infra, holding 
that the measure of damages in an action for fraud involv- 
ing a contract for the sale or exchange of property is ‘‘the 
difference between the value of the property which he re- 
ceived and the value of the property with which he parted 
under the contract.’’ 


The fraud perpetrated upon appellant consisted of the 
representation that the gross retail sales in the normal 
course of the retail liquor business of Harold’s Liquors 
during the warranty period were at least $6,600.00. The 
trial court ruled that no fraud had been shown, since the 
checks given by O’Sullivan to the delivery man, which 
were returned to O’Sullivan, were not proved to have been 
returned to appellee (J. A. 42), and that since the sales 
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were all paid for and the money not refunded, the sales 
were not fraudulent. The answer to the trial judge’s rul- 
ing is that these are not the facts shown by the evidence. 
There was no evidence that the appellee paid any money or 
gave any checks or received delivery of any of the liquor 
he ordered. On the contrary, the evidence was that 
O’Sullivan gave the checks to his delivery man when the 
liquor was placed in the delivery truck. The liquor was 
not delivered to appellee. The checks were returned to 
O’Sullivan. 


Moreover, even if the evidence had shown that the ap- 
pellee bought, received delivery of and paid for the liquor, 
the evidence would have made out a prima facie case un- 
der the facts and circumstances shown by the evidence. 
Appellee was the owner and operator of a nearby retail 
liquor store. There was no reason for him to have made 
retail purchases. The reasonable inference is that he had 
conspired with his friend O’Sullivan to meet the sales 
volume required by the contract with appellant. Purchases 
by the appellee under the facts and circumstances shown 
by the evidence, deceived and defrauded appellant even if 
appellee received delivery of and paid for the liquor. If 
those had been the facts, they would have constituted deceit 
and fraud just as the true facts of non-delivery and non- 
payment of purely fictitious orders for liquor constitute 
deceit and fraud. 


Furthermore, the only reasonable inference from the evi- 
dence is that the checks which O’Sullivan gave to the de- 
livery man, Smith, were not the appellee’s checks. 


The rule requiring clear and convincing evidence of fraud 
does not require direct proof of all elements necessary to 
establish the fraud. As this Court said in Thomas v. 
Doyle, 88 App. D.C. 95, 96, 187 F. 2d 207: 


c** * Fraud ts frequently not susceptible of direct 
proof because of tts clandestine nature. * * * ‘It 1s gen- 
erally established by legitimate inferences arising from 
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circumstantial evidence.’ (Citing numerous cases).’’ 
(Italics supplied) 


To infer that consideration passed for the liquor which 
appellee pretended to have purchased when the liquor 
‘‘purchased’’ by appellee was returned to the store to be 
sold again, is not an inference warranted by an evidence 
in the record, and is not a legitimate inference from the 
evidence. The checks having been given by O’Sullivan to 
the delivery man, and the delivery man having shortly 
thereafter returned the checks to O’Sullivan, and the liquor 
purportedly sold to appellee having shortly thereafter been 
returned to the inventory of the store to be sold again, 
there is no fact upon which the reasonable mind could 
logically conclude that the liquor was in fact paid for by 
legitimate checks. The inferences arising from appellant’s 
evidence being consistent only with dishonesty, appellant 
has established a prima facie ease of fraud. Zoslow, et al. 
v. National Savings & Trust Co., 91 App. D.C. 391, 393, 
201 F. 2d 208. 


The warranty which was represented as having been 
met was that the ‘‘gross retail sales received in the normal 
course of business’’ were $6,600.00. (Plaintiff’s Exhibit 
3, J. A. 46) By identifying himself as a customer of the 
store, (J. A. 15) and giving different delivery addresses 
for the liquor orders (J. A. 15), appellee represented him- 
self as being a customer in the normal course of business. 
These representations were not true, and constituted in 
this instance a false representation of a material fact. 
The evidence showed appellee did not come into the store 
after the two-week trial period, and there was no evi- 
dence that appellee made any purchases of liquor from 
appellant after appellant took over the store. Moreover, 
by the return of the liquor to the store’s inventory to be 
sold again, clearly not a practice carried on in the normal 
course of business, appellee effected a false representa- 
tion of a material fact. This deceit comes within the 
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Gefinition of actionable deceit as set forth in Tyssowski 
v. F. H. Smith Co., 35 App. D.C. 403, 407, where the court 
said at pages 407-408: 


‘“‘The gist of the action of deceit is the producing, 
with fraudulent intent, of a false impression upon 
the mind of the other party. It is unimportant, if 
this result is accomplished, whether the means em- 
ployed are affirmative or negative, that is, whether 
they consist of words or acts, or amount to no more 
than a concealment or suppression of material facts 
peculiarly within the knowledge of the guilty party. 
Stewart v. Wyoming Cattle Ranche Co., 128 U.S. 383, 
32 L. ed. 439, 9 Sup. Ct. Rep. 101.’’ 


QUESTION NO. 2 


Before the Witness Neuman testified about the explana- 
tion O’Sullivan made for the calls appellee had agreed 
to make, the evidence had been that appellee had been in 
the liquor store almost every day during the trial period, 


had called and given O’Sullivan orders, had called and 
given Mrs. Capannelli orders, identifying himself as a 
customer, the orders to be delivered to different addresses, 
and the orders had been filled and placed on the delivery 
truck. It was only after 


‘c* * * Mr. O’Sullivan reminded him (Appellee) to 
be sure to call at a certain time because he (O’Sullivan) 
would be there and answer the phone. * * *’’ 


that O’Sullivan explained to Witness Neuman that he 
was having appellee telephone in orders so as to be able 
to meet the warranty. (J. A. 30) Prior to the explana- 
tion O’Sullivan made, the conspiracy was fully established 
and the declarations and acts of the various members of 
the conspiracy became admissible against all as declara- 
tions or acts of co-conspirators in aid of the conspiracy. 
United States v. United States Gypsum Co., 333 U.S. 364, 
393, 68 Sup. Ct. 525; re-hearing denied 333 U.S. 869, 68 
Sup. Ct. 788. 
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The explanation O’Sullivan made to Witness Neuman 
was necessary in order to prevent disclosure of the con- 
spiracy by Neuman, a frequent visitor of the store, where 
appellant was throughout the day. An act done, or state- 
ment made, in order to preserve the secrecy necessary 
to effect a conspiracy is certainly an act done or a state- 
ment made in furtherance of the conspiracy, and conse- 
quently is admissible against Appellee. United States v. 
United States Gypsum Co., supra. 


QUESTION NO. 3 
The trial judge’s opinion and ruling on this question 
appear at pages 42-43 of the Joint Appendix. The errors 
of fact and law in the opinion and ruling have been pointed 
out in the argument of Question No. 1. 


The action against appellee was for the fraud perpe- 
trated upon appellant. The action being in tort, the lia- 
bility of the appellee, as a joint tortfeasor, is set forth 
in McKenna v. Austin, 77 App. D.C, 228, 231, 134 F. 2d 659, 
where the Court said: 


‘“It is a first principle that liability in tort is several, 
not joint, however many participate in inflicting the 
wrong and whether they act separately or in con- 
junciion. * * * 





‘11 Prosser, Torts (1941) $109; 2 Williston, Contracts (1936) 
§ 338A.” 


Consequently, the damages recoverable by appellant from 
appellee are the same damages assessed against the de- 
fendant Widner. 


It is settled in this jurisdiction that the plaintiff’s 
measure of damages in an action for fraud involving a 
contract for the sale or exchange of property, is ‘‘the 
difference between the value of the property which he 
received and the value of the property with which he 
parted under the contract.’? Federal-American National 
Bank & Trust Co. v. McReynolds, 62 App. D.C. 291, 294, 
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67 F. 2d 251, certiorari denied 290 U.S. 666, 54 Sup. Ct. 
87, 78 L. ed. 756. 


The value of the property which appellant received and 
the value of the property with which he parted were 
clearly established by the evidence. He parted with $38,500. 
What he received was of the value of $21,935. The dif- 
ference is $16,565. 


Under this established rule of damages, the extent of 
the appellee’s participation in the fictitious and fraudu- 
lent sales has nothing to do with the measure of damages. 
It was sufficient to show that appellee placed fictitious 
orders for liquor and participated in the deceit of appel- 
lant. The trial judge’s ruling that appellant had to show 
‘‘how big the fraudulent sales were’’ was erroneous. He 
was referring to the fictitious orders for liquor placed by 
appellee. He ruled that it was not sufficient to prove 
participation and that appellant had to prove the extent 
of the participation. 


It should be observed that as to the defendant Widner, 
the trial judge did not rule that appellant had to prove 
‘“‘how big the fraudulent sales were’’ in which Widner 
participated. As to Widner, the case was submitted to 
the jury with an instruction as to the measure of damages 
which was in accordance with Federal-American National 
Bank & Trust Co. v. McReynolds, supra. (Tr. 395-396) 


We submit that appellant’s evidence showing that appel- 
lee participated in fictitious and fraudulent sales was suf- 
ficient to make out a prima facie case against appellee 
without showing ‘‘how big the fraudulent sales were’’ in 
which he participated. It was sufficient if his conduct 
did contribute, in part, to the deceit and fraud practiced 
and perpetrated upon appellant. 
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CONCLUSION 


It is respectfully submitted that the judgment based on 
the directed verdict in favor of the Appellee Grane should 
be reversed. 

ArrHor J. Hmianp 
Ferprnanp J. Mack 
Shoreham Building 
Washington 5, D. C. 
Attorneys for Appellant 





